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Executive Summary 
 
This review is being undertaken as a result of the decision made at the 

Workshop and Planning Meeting, Sida supported Program “LGBT in South 

Asia”, Delhi, 12-15 October 2009 where the future activities of the program was 

prioritized and the following was identified: 

 

 “1st Priority: A research to “Know your laws and know your rights” along with 

an idea of the nature and types of violations and discrimination faced by 

LGBT in the countries.”1 

 

The first part of the above prioritization was to identify the laws affecting LGBT 

persons and the second part was to undertake qualitative and quantitative 

studies into the nature and types of violations and discriminations faced by LGBT 

in the countries of South Asia.  

 

Given that fact that the program is confined to working with organisations that 

are from Bangladesh, India, Nepal, Pakistan, and Sri Lanka, only these countries 

of South Asia have been covered as part of this review.  

 

The method followed was to conduct a review of the laws that exist in the 

countries that have an impact, whether adverse or otherwise, on the lives of 

LGBT persons in that country. It looked at such laws separately for Lesbians, 

Gays, Bisexuals, and Transgenders, and also delved into the development in the 

jurisprudence of LGBT laws in these countries, including the history of 

oppressive laws that existed in some countries (e.g. India and Nepal) prior to 

their being changed. 

                                                        
1  Refer:  Final  Report  (Pg  35) Workshop  and  Planning Meeting,  Sida  supported  Program  “LGBT  in 
South Asia”, Delhi, 12‐15 October 2009. 
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To set the background to the existence of these laws, the review also delved into 

the social/political/cultural context in which these laws exists, and how social 

factors (including religion) affect the perpetuation and/or amendment of these 

laws.  

 

It is interesting to note that all the countries of the South Asian Region, except Sri 

Lanka, have instituted either by judicial pronouncement or by executive ‘positive 

action’ equal protection for TGs in their respective countries. This is so because 

there are entrenched and historical TG communities in all the countries except 

Sri Lanka. Legal protections however have not necessarily translated into social 

acceptance or protection from social discrimination and violence. 

 

There is no history of criminalisation of same sex behavior in South Asia prior to 

colonisation. Criminalisation started with the introduction of the Anti Sodomy 

Section 377 in the Indian Penal Code, which became the template to be followed 

by all the countries of the British Empire.  This changed the legal environment for 

most countries of South Asia as far as LGBT people were concerned, for it was 

the introduction by way of law of Judeo-Christian values, when none of the 

countries of South Asia had a history of cultural homophobic oppression. Nepal, 

which was never colonized, borrowed its civil and criminal code from the code of 

Napoleon, which did not contain criminalisation of sodomy, but made this one 

exception, where they adopted and included the sodomy section into their 

national code from the British Law. 

 

By the introduction of Islamic jurisprudence in Pakistan and while enacting a 

review of criminal laws in Sri Lanka, lesbianism was brought under the purview of 

criminalisation, within the last three decades. 



  5

 

This study should help with the process of formulating strategies for regional and 

joint advocacy to promote the human rights of LGBT persons in the South Asian 

Region, as well as to act as a ready referral on matters of LGBT Law in the 

region. 

 

Recomendations: 

Based on the review the following recommendations for future action can be 

made: 

a) Study that undertakes to explore in details the violation of the rights of LGBT 

persons, and discrimination, stigma and violence faced by them. 

b) Develop a toolkit to train and sensitise lawyers to LGBT concerns and 

organise workshops on such trainings. 

c) Explore strategies to utilize the experience of India and Nepal to bring about 

legal challenge to LGBT oppressive laws in those jurisdictions where it is 

possible to do so. 

d) Formulate and implement advocacy strategies to address the family of LGBT 

persons. 

e) Develop a toolkit for training trainers to address the issue of marriage 

pressure faced by LGBT, and organise workshops for such trainings. 

f) Develop strategies to address religious leaders on issues of LGBT. 



 6 



  7

Introduction 

In the workshop and planning meeting of the Sida supported program “LGBT in 

South Asia”, held in New Delhi between the 12th and 15th of October 2009, where 

all the partners of the program were present, the issue of “Advocacy Situation” 

was taken up and discussed in the context of what to do, how to do it, where to 

do it etc.  This activity led in turn to certain priorities being set for future course of 

action. The first priority that was thus identified was: 

 

“1st Priority: A research to “Know your laws and know your rights” along with 
an idea of the nature and types of violations and discrimination faced by 
LGBT in the countries.”2 

 

The reason for setting the above priority at the top of the list was because it was 

felt that advocacy to address rights should begin with a through understanding 

of what the legal position of LGBT persons are in the various countries that are 

part of the program, and the kind of violations that that faced.  

 

Later, to make the process workable, the above priority was broken down into 

two parts, to be acted on separately. The first part was to conduct a desk review 

of the Laws affecting LGBT and this review is the result of that. The second part 

was to undertake qualitative and quantitative studies into the nature and types of 

violations and discriminations faced by LGBT in the countries of South Asia. 

Except for Bangladesh, the second part is still to be actualized for the other 

countries. 

 

Given that fact that the program is confined to working with organisations that 

are from Bangladesh, India, Nepal, Pakistan, and Sri Lanka, only these countries 
                                                        
2  Refer:  Final  Report  (Pg  35) Workshop  and  Planning Meeting,  Sida  supported  Program  “LGBT  in 
South Asia”, Delhi, 12‐15 October 2009. 
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of South Asia have been covered as part of this review. Afghanistan, Bhutan and 

Maldives, although part of South Asia, have therefore been left out of the scope 

of this study. 

 

The desk review was commissioned by RFSU in August 2010, with the following 

scope of work: 

 Information on the laws and policies that affect LGBT at the national and 
sub-national level. 

 A comparison of the similarities and dis-similarities between such laws and 
policies that is present in the countries, and how they are applied.  

 The legal strategies that can possibly be adopted to address the effects and 
impact of these laws and policies. 

 

The method followed was to conduct a review of the laws that exist in the 

countries that have an impact, whether adverse or otherwise, on the lives of 

LGBT persons in that country. It looked at such laws separately for Lesbians, 

Gays, Bisexuals, and Transgenders, and also delved into the development in the 

jurisprudence of LGBT laws in these countries, including the history of 

oppressive laws that existed in some countries (e.g. India and Nepal) prior to 

their being changed. 

 

To set the background to the existence of these laws, the review also delved into 

the social context in which these laws exists, and how social factors (including 

religion) affect the perpetuation and/or amendment of these laws.  

 

To assist the process of regional advocacy, and common advocacy strategies to 

be developed, the review also undertook a comparison of the laws between the 

countries. Furthermore it reviewed laws prevalent at both the national level as 

well as the sub-national/local level. 

To assist the setting of the social context as well as after the review of the laws of 



  9

each country was complete, the reviewer visited the partner(s) in that country 

and had the data vetted and cross-verified by them. In that sense it has been a 

consultative and participative exercise. 

 

In terms of findings the study found that the entire South Asian region has a 

history of criminalization of same sex activities, wherein either all the LGBT 

population and/or certain parts of it were criminalised. There have been trends of 

decriminalisation, as has been found in the instance of Nepal and India, as well 

as of re-criminalisation, as in the case of bringing lesbianism under the pale of 

criminality in Sri Lanka and Pakistan. There have also been certain instances of 

positive protection being extended, as in the case of TGs in Bangladesh, 

Pakistan, India, and Nepal.  

 

It is interesting to note that all the countries of the South Asian Region, except Sri 

Lanka, have instituted either by judicial pronouncement or by executive ‘positive 

action’ equal protection for TGs in their respective countries. This is so because 

with the exception of Sri Lanka, all of the other countries in the region have had 

historically established Hijra/Khusra communities of TGs that have been visible in 

society and had a role, albeit marginalized and often stigmatised, to play in 

society. Therefore it has been easier for these countries to accept TGs. But Sri 

Lanka never had an established Hijra population and therefore the law there is 

blind to TG issues. 

 

With the exception of Nepal, which follows the civil law system adopted from the 

code of Napoleon, the legacy of criminalisation in South Asia is a consequence 

of the British enacted Section 377 of the Indian Penal Code (Act XLV of 1860), 

which became the template for criminal law of the British Empire and was 

thereafter was exported to all the countries of the British Empire. This changed 
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the legal environment for most countries of South Asia as far as LGBT people 

were concerned, for it was the introduction by way of law of Judeo-Christian 

values, when none of the countries of South Asia had a history of criminalisation. 

 

What complicated matters was the mixing of religious values of the South Asian 

region with this imported value and even after the fall of the empire and after the 

British themselves had de-criminalised sodomy in the 1960s, the active 

criminalisation continued in South Asia, justified in the name of local cultural 

values. The introduction of Islamic jurisprudence in Pakistan and while enacting 

a review of laws in Sri Lanka, lesbianism was brought under the purview of 

criminalisation. 

 

This study should help with the process of formulating strategies for regional and 

joint advocacy to promote the human rights of LGBT persons in the South Asian 

Region, as well as to act as a ready referral on matters of LGBT Law in the 

region. 
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Social, Political and Religious Context 
 

To properly contextualize the treatment of homosexuality in the countries of 

South Asia, it would be useful to get an overview of the socio-political context of 

the region and the other factors that affect such treatment.  Taken as a whole 

South Asia poses certain difficulties in eliciting generalized patterns of that can 

be ascribed to all the countries of the region, simply because unlike regional 

blocks in other parts o the world, South Asia has a very weak and ineffectual 

level of sub-regional organization. For example, Europe has economic 

integration under the European Union, a strong agreement on standards of 

Human Rights through the European Court of Human Rights, and also a degree 

of political integration by way of the European Union Parliament. Similar 

examples can be found in the African Union and the GRULAC in Latin America.  

 

By contrast, South Asia rarely acts as a block internationally, has very little 

cohesion in inter regional cooperation and trade, and very little cooperation in 

diplomatic matters. In fact the only thread that seems to bind most of South Asia 

together seems to be the twin aspects of a shared history of colonialism (and 

therefore the laws that were inherited by them from their colonial masters) and 

popular culture that transcends political differences and thrive in spite of it. 

 

It is crucial to remember here that both the shared histories of inherited laws as 

well as the commonality of culture have an impact, often adverse, on the lives 

and situation of LGBT persons in South Asia. However these same aspects, can 

also be used to leverage the promotion of the rights of LGBT persons in the 

region, since any positive development in one part of the region can be used as 

a precedence to establish similar legal standards in the other countries of he 

region, as well as to counter the culture argument against promoting the rights of 
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LGBT persons by stating that similarly cultured countries are making progress in 

the area of these rights. 

 

An arbitrary drawing and redrawing of boundaries by the colonial masters, which 

resulted in the formation of new nation states in South Asia, have followed the 

history of colonial domination. The post colonial histories of the nations of South 

Asia have not been uniform with for example India managing to sustain itself as 

world’s largest democracy, Pakistan and Bangladesh frequently flirting with 

military dictatorships, Sri Lanka being ravaged by a civil war, Nepal facing the 

consequences of absolute monarchy and a communist led civil war, and 

Pakistan introducing a parallel stream of jurisprudence by way of Islamic laws 

that often cannot be reconciled with the tenets of the secular laws.   

 

These wider political factors, particularly when countries are in the grip of civil 

war, or being ruled by a theocracy or military dictatorship play a strong role in the 

shrinking of space for the very articulation of issues of sexuality minorities. 

Generally put, democratic space along with conditions of peace creates a more 

favorable environment for the emergence of sexuality activism3.  

 

The other factor that plays a strong role in determining the situation of LGBT 

persons in the region is that of religion. South Asia is home to four major world 

religions, Buddhism, Hinduism, Christianity and Islam. Hinduism is the major 

religion in India and Nepal, while Pakistan and Bangladeshsee themselves as 

Islamic states and Buddhism plays a strong role in Sri Lanka politics and civil life. 

Even when any one religion in any of the country is followed by the majority and 

therefore plays a dominant role in the politics and social life of that country, there 

                                                        
3 Male‐to‐Male sex and sexual minorities in South Asia, an analyses of the Politico‐Legal Framework; 
by Narrain and Dutta (August 2006, Risks and Responsibilities Consultation, New Delhi) 
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are always substantial minorities in each country, as well as sects from the same 

religious group that differ substantially with the majoritarian or the state 

supported religious views.  

 

Religion often plays a central role political and social life in South Asia, because 

it’s often the norms derived from religioussources that influence the behavior of 

people in intimate matters such as sexuality. Often therefore prohibitions on 

homosexuality derive their moral legitimacy from religious authority and it is the 

resilience of the religious discourse that accounts for the continued 

stigmatization of LGBT communities. 

 

Finally the institutions of family and marriage play a significant role in prescribing 

the limits of an individual’s freedoms and choices in South Asia. In most South 

Asian cultures, individuality, and thus a sense of the personal self separated from 

its social surroundings is not considered a valid or even a desirable state to be 

in. Rather, identity is given shape by the family and the milieu that determines the 

status of the family, with factors like class, caste, education, political and social 

powers, contacts and connections with power structures, all playing a part.  

 

Marriage in this context is not looked upon as an individual’s right or privilege, 

but as a duty of the individual towards the family.Marriages therefore 

overwhelmingly continue to be arranged by the families, and any expression of 

sexuality, which goes against this marriage centric worldview, is immediately 

looked upon as subversive. While men are adversely affected by this if they are 

same sex attracted, women have to go through the double whammy of hetero-

patriarchist oppression, wherein they cannot even explore their sexual options in 
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an extra-marital setting, a privilege that is often available to and exploited by 

same-sex attracted men4.  

 

Empowerment advocacy requires intervention strategies to contextualise itself 

within these multi-leveled dynamics to make any sense and to be effective, 

beyond the actual structures and models of activism.  

 

At best any statement that tries to capture the complexity of the LGBT situation in 

South Asia can only be a generalization which does not fully capture the dynamic 

nature of South Asian society. Yet there are many groups and individuals now 

emerging who challenge these social normsand are forming emerging sexuality 

movements, clearly subverting in the process the above understanding of the 

nature of daily life in South Asia. It challenges the above social structures by 

raising counter-questionsand attempts to extricate individual lives from these 

structures that animate the lives of a large number of those who live in South 

Asia.  

 

In this context of understanding homosexuality as both a behavior and as the 

basis of identity, understanding the role of social institutions and social contexts 

becomes all the more important. Often adoption of an identity, because it is seen 

as being against the socially sanctioned identity yoked to the family and its 

milieu, is therefore actively subverted, especially so if it an identity that is based 

on sexuality or sexual practice. Such a public acceptance is considered to bring 

a loss of honour to the family and is a matter of shame.  

 

Behavior however, as long as it is not “on your face” and therefore under the 

radar, is accepted as long as it does not shame the family unit. In other words 

                                                        
4 Same sex love in a difficult climate: A study into the life situation of LGBT persons in Bangladesh, by 
Bondyopadhyay and Ahmed, (Published January 2011 by BSWS, Bangladesh) 
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we again fond that activism that relies on adoption of a sexual identity is 

subverted to the social structure that is prevalent, making advocacy based on 

such identity constructs doubly difficult5. 

 

As Gagnon and Parker note, “Sexual behavior is not the isolated phenomenon of 

the individual but lies within a context of culture, social and economic 

conditions….it would have to focus not only on the incidence of particular 

attitudes and practices, but on the social and cultural contexts in which sexual 

activity is shaped and constituted. Research attention would have to be drawn 

not merely to the calculation of behavioral frequencies, but to the relations of 

power and social inequality within which behavior takes place and to the cultural 

systems in which it becomes meaningful. In relationship to HIV/AIDS, as in 

relation to gender, inequality and sexual oppression, an understanding of 

sexuality and sexual activity as socially constructed has thus refocused attention 

on the inter-subjective nature of sexual meanings – their shared, collective 

quality, not as the property of atomized individuals, but of social persons 

integrated within the context of distinct and diverse sexual cultures.”6 

 

Before venturing into specific studies of each country and the way LGBT are 

treated in each of the South Asian countries, it would be useful to provide an 

overview of the laws governing homosexuality in South Asia, especially when the 

same is seen in the lens of the socio-political and religious circumstances that 

are prevailing. 

 

An analysis of the legal systems in the countries of South Asia to the question of 

homosexuality and/or treatment of LGBT makes it apparent that the legal 

                                                        
5 ibid, Bondyopadhyay and Ahmed 
6Richard Parker and John Gagnon, Eds., Conceiving Sexuality – approaches to sex research in a post‐
modern world, Rutledge, 1995, p11. http://www.globalgayz.com/bangladesh‐news.html 
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responses are primarily based on the particular criminalization attached to the 

same in the Indian Penal Code of 1860, introduced by the British, and its 

subsequent continuation under the legal systems of the independent nation-

states of the region. In fact, it is interesting that though Nepal was never a part of 

the British Indian Empire, it decided to import a similar proscription in its 

domestic legal system from the Indian legal framework. The criminalizing Sec 

377 of the Indian Penal Code became the template for similar criminalising 

provisions in the penal laws of all the countries of the Empire. It reads as follows: 

 

“Unnatural sexual offences: - Whoever voluntarily has carnal intercourse 

against the order of nature with any man, woman or animal, shall be punished 

with imprisonment for life or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine. 

Explanation - Penetration is sufficient to constitute the carnal intercourse 

necessary to the offence described in this section.” 

 

While the colonial legacy of Sec 377 continues in some countries, a recent trend 

has been the affectation of a two-tiered form of repression on LGBT through the 

secular laws inherited from the empire and the religious laws of the land. 

Therefore in Pakistan for example, the presence of the renamed Sec 377 

coexists with forms of religious proscription attached to homosexual conduct 

and individuals under the Sharia by virtue of the introduction of the “Hudood 

Ordnance” by the then military dictator Zia Ul Haq in 1990.  

 

This ordnance, which technically is a proscription against ‘zina’, that is any kind 

of adultery, or sexual relationship outside of a legally sanctioned marriage, has 

had the effect increasing the scope of the punishment that could be meted for 

homosexual conduct from a maximum of life in prison to death, and bringing 
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within its purview lesbian sexual relationships by similarly criminalizing and 

punishing it. 

 

The sodomy laws of the other countries of the region have used similar language 

as 377, though the penalty in each case differs. Further, in all the sodomy laws 

(except Sri Lanka); lesbians remain outside the scope of the law, which however 

only means that lesbianism is more severely proscribed through social and 

moral sanctions. 

 

It is interesting to note that TGs however have found legal sanction and 

recognition in all the countries of South Asia except Sri Lanka. This is probably 

because of the long tradition of established (though marginalized and 

stigmatised) TG groups and communities in the region. These established 

communities by their very visible presence have increased their acceptability in 

the eyes of society, and therefore by Judicial pronouncements have been able to 

acquire certain positive discrimination in their favor. The legal recognition 

however should not be taken as a license of open acceptance, and they 

continue to face the greatest amount of violence, discrimination, and also suffer 

the highest burden of HIV infection amongst all LGBT. 

 

The Sodomy laws have historically been less used and more abused for the 

venal gains of the police force and military/para-military across the region. 

Evidence has been gathered through social research that demonstrates the 

detrimental impacts of police practices on MSM and transgender people, and to 

services seeking to address their needs, in a range of locations across South 

Asia. Reported cases of police abuse of MSM and transgender people have 

included incidents of sexual assault and rape, extortion, blackmail, beatings, 

imprisonment (including on false charges), and harassment in public cruising 
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areas. HIV prevention workers report that police harassment results in reluctance 

of MSM to carry condoms for fear of being arrested for sex work7.  

 

Many men resort to having sex in public places, due to lack of private spaces. 

These men risk having rushed and unsafe sex as a result of fear of being caught 

by the police. Over the last decade, incidents reported from India, Nepal and 

Bangladesh have included incidents of police harassment, assaults and 

detention of HIV prevention workers and censorship of prevention materials. 

 

Poverty and lack of alternative livelihoods leads many men and transgender 

people to work as sex workers. Hijras havetraditionally earned their living by 

singing and dancing. However, many now supplement their earnings by begging 

or selling sex8.A variety of factors contribute to male and Hijra sex workers lack of 

access to HIV prevention services, including stigma and lack of targeted health 

promotion for male and hijra sex workers. Although sex work that occurs in 

private is not illegal in most South Asian countries, the organized industry is 

illegal (e.g. keeping a brothel), which means that sex work is often hidden, based 

in informal settings and difficult to reach by prevention services. Police targets 

street-based sex workers with charges of public nuisance, and possession of 

condoms has been used as evidence of soliciting9. 

 

Country specific brief analyses of their social political and religious situations are 

appended to the specific country legal analyses in the relevant chapter given 

hereafter. 

                                                        
7 Ref: “From the Frontline”, a report on violence and discriminations against feminized MSM in India 
and Bangladesh, by Bondyopadhyay and Khan, (Published NFI, 2005) available at www.nfi.net 
8  See  e.g.  Nag  M.  (2005)  Sexual  behavior  in  India  with  risk  of  HIV/AIDS  transmission.  Health 
Transition Review 5, Supplement, 293‐305 p.300 
9  Legal  environments,  human  rights  and  HIV  responses  among  men  who  have  sex  with  men  and 
transgender people in Asia and the Pacific: An agenda for action, (2010, by John Godwin, published by 
APCOM and UNDP)  
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LBT Lives in South Asia; A double whammy 

 

Lesbian, Bisexual Women, and Female-to-Male Transgender Persons 

(Collectively called LBT) face a double whammy in South Asia, in as much as 

they suffer the adverse impact of being women in traditional, patriarchist, and 

often religiously fundamentalist societies, as well as the violence, violation of 

rights, and oppression that falls from their being non-conformist in terms of 

sexual orientation and gender identity. 

 

It is a fact that while non-LBT women suffer from what can be called the adverse 

impact of bad laws, LBT women often suffer in the absence of adequate 

supportive and welfare oriented legislation that would protect them from 

discrimination and violence. 

 

In its Human Rights Report on LBT situation in India10, Sangini lists some of the 

following adverse situations faced by LBT women: 

a) Women have reported severe drug administration by  psychiatrist after being 

‘diagnosed’ lesbian. Another common means to ‘treat’ homosexuality is 

aversion therapy. Such therapies were reported being conducted at AIIMS, 

one of the premiere government hospitals in India. 

b) There is a huge lack of knowledge and information on LBT health care and 

needs.  

c) The strict sanctioning of diverse, non-acknowledged lifestyles or partner-

choices lead to severe discrimination. 

d) The workplace is one of the most vulnerable spaces for LBT people. There is 

a constant threat of being ‘outed’. People who are open about their 

sexual/gender orientation can be thrown out of their jobs for ‘moral 

                                                        
10 LBT Human Rights Report 2006, Sangini Trust, New Delhi, India 
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turpitude’. The survival of many women depends on their income. This leads 

to an extreme tension and mental health and health issues. 

e) The home is a space that gives way to much violence and many 

unacknowledged human rights violations. Many LBT people report beatings, 

lock-up, lack of privacy, non-observance of letter secrecy, not being passed 

on phone calls etc. 

f) Marriage pressure is one of the main challenges that LBT women encounter. 

‘Concern’ about the daughter, sister, and her future is the main excuse to 

violate her reproductive, sexual rights and other human rights. 

g) Marital status gives family members often the chance to discriminate against 

their daughters, sister etc. 

h) Although LBT women face relatively less police harassment than men, there 

are still regular encounters with police. The police acts in a self-righteous 

manner. 

 

In 2010 October, Blue Diamond Society reported the illegal dismissal of two 

Transgender women from the Nepal Armed Forces after they were subjected to 

torture, degrading medical tests, prolonged confinement without charges being 

brought against them, and verbal abuse. 

 

Amanda Lock Swarr and Richa Nagar11 report that there are similar cases of 

violence and abuse of Lesbian women in India as described by Sangini in their 

human rights report. 

 

Incidentally, the anecdotal evidence that has been provided by Equal Ground, Sri 

Lanka and gathered by BSWS in their study “Same-sex love in a difficult climate” 
                                                        
11 Dismantling Assumptions: Interrogating “Lesbian” Struggles for Identity and Survival in India and 
South Africa, Vol. 29, No. 2, Development Cultures: New Environments, New Realities, New Strategies, 
Eds. Françoise Lionnet, Obioma Nnaemeka, Susan H. Perry, Celeste Schenck (Winter 2004), pp. 491‐
516  
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as also that documented in the report “Vio-Map” by Sappho12, Kolkata India, all 

substantiate this high degree of violence against LBT women. 

 

The root of this violence can be found in the gender oppression of women in the 

entrenched patriarchy of South Asia. Prajnya, an NGO working on women’s 

issues and gender based violence in their 2010 report trace the root of this 

violence to the position accorded to women in society. In the public arena they 

record four forms of violence that women in general face, namely, street sexual 

harassment, workplace sexual harassment, ICT-related gender violence and 

gendered political violence. They also did a systematic comparative analysis, 

and compiled a datasheet based on select National Crime Records Bureau 

figures on violence against women, and found that these too substantiate the 

anecdotal evidence of violence against women that is recorded in multiple 

reports. 

 

Anupama Srinivasan writes in the above quoted Prajnya report that there is a lot 

of data available on the incidents of gender based violence against women, but 

points out that not enough investment has been made on research that culls out 

the correlations between the incidence of violence and the causes of the same. 

 

It is interesting to note that the type and pattern of violence that is reported in 

various reports on gender based violence point to a direct pattern that mirrors 

the violence faced by LBT women as reported by Sangini, Blue Diamond 

Society, Sappho and Equal Ground. In addition when the sexual orientation or 

gender identity of LBT women are discovered, they are subjected to additional 

and severe forms of violence. 

 

                                                        
12 Vio‐map, a documentation of violence against lesbians, by Sappho, Kolkata (2010) 



 22 

Maya Sharma in her book “Loving Women” point out that in many South Asian 

societies the worst form of violence that many LBT women face is probably the 

lack of opportunity to ever express their sexual orientation or gender identity, and 

to suffer silently and within ‘closets’ for all their lives. This leads to adverse 

effects like psychological problems, extreme depression, and suicidal 

tendencies. It is not surprising that lesbian women report high rates of suicides, 

much more in proportion than similar suicide rates amongst gay men or other 

same-sex attracted males. 

 

There are no anti-discrimination laws that protect LBT women from any of the 

above recorded violence and violation of rights. 

 

It is therefore necessary and urgent that the issues of GBV against women be 

addressed in the context of LBT women, and that adequate investments be 

made for legal reform that would ensure non-discrimination laws and policies are 

put in place that protect LBT women from such violence and violations. 
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Comparative overview of laws affecting LGBT persons 
 
There is an emergent movement for the rights of LGBT persons in South Asia, 

which is relatively well developed in India, Nepal, and Sri Lanka, which works 

primarily under the aegis of the health movement especially for prevention of HIV 

infections amongst MSM13 in Bangladesh, and which is extremely nascent in 

Pakistan. Much like the different degree of development in the activism in the 

countries of the region, there is differing degree to which the rights of LGBT 

persons have been secured in the different countries, often as a result of activist 

efforts. 

 

This uneven field in matters of rights, if it can be called that, has meant that there 

is active criminalisation of gay men in Bangladesh, Pakistan and Sri Lanka, while 

there has been decriminalisation of the same in India and Nepal.  

 

It further means that while lesbianism is not addressed by the law in India and 

Bangladesh, it has been specifically declared as non criminal by Nepal and it 

has be re-criminalised (i.e. it has been criminalised in the span of the last 3 

decades, when earlier than that it was not criminalised) in Pakistan and Sri 

Lanka.  

 

Further in the case of TGs, it is a situation where either judicial pronouncements 

or executive dictate has secured positive discriminations and protections for TGs 

in India, Nepal, Bangladesh, and Pakistan, while Sri Lanka does not address the 

issues of TGs at all. 

 

                                                        
13  An  abbreviation  for  “Men who  have  sex with men”,  the  accepted  terminology  in HIV  prevention 
work amongst homosexual males, since it transcends the limitations of an identity based approach by 
addressing behavior independent of identity. It is also necessitated by the fact that it is behavior that 
causes HIV vulnerability and not identity. 
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Bisexuality continues to be criminalised as a consequence of either 

criminalisation of same sex behavior as in Sri Lanka and Bangladesh, or as a 

result of introduction of religious laws coupled with secular law criminalisation as 

in the case of Pakistan. 

 

COUNTRY LESBIAN GAY TG BI 

BANGLAD
ESH 

NO LAW ILLEGAL EQUAL 
PROTECTION 

ILLEGAL when 
M2M 

INDIA NO LAW PROVISIONALLY 
LEGAL 

EQUAL 
PROTECTION 

PROVISIONALL
Y LEGAL 

NEPAL LEGAL LEGAL LEGAL & EQUAL 
PROTECTION 

LEGAL

PAKISTAN ILLEGAL ILLEGAL EQUAL 
PROTECTION 

ILLEGAL when 
M2M or F2F 

SRI LANKA ILLEGAL ILLEGAL NO LAW ILLEGAL when 
M2M or F2F 

Table 1. 

 

Other than the laws that criminalised same sex relationships, there are other laws 

that have been disproportionately used to target LGBT people in South Asia. 

These are often local laws, or laws governing specific crimes that have been 

used against LGBT people since it is difficult to prove the occurrence of same 

sex sexual activity under the evidence act inherited from the British. The following 

are a listing of some of these laws: 

a) The Narcotic and Psychotropic Substances Act: Often when gay/MSM or TG 

persons are picked up from public cruising areas, the possession provision 

of this act is invoked against them in India. 

b) The various Local Police Acts, and the Preventive Detention Acts: These acts 

are again a legacy of the British, although the various countries have 
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modified the original British law. These allow for preventive detention for act 

“likely” to cause public disorder. Such special laws used against LGBT 

people include the Pakistan Public Safety Ordinance 1949, The Special 

Powers Act of 1974 in Bangladesh, the Police Act of 1861 in India, the 

emergency laws that were promulgated from time to time in Bangladesh, Sri 

Lanka, Pakistan, and Nepal, etc. 

c) The Obscenity laws that was part of the Indian Penal Code 1861 and was 

inherited by the countries of India, Bangladesh, Pakistan and Sri Lanka. This 

is Section 294 of the IPC and has been sued to target gay men, MSM, and 

TGs especially when they have tried to use safe sex materials for HIV 

prevention activities14. 

d) The Public Nuisance law that allows for detentions for specific periods of 

time without charges being brought, as given in Section 268 of the Indian 

Penal Code have often been used against MSM/gay men and TGs to harass 

them if they do not concede to demands of extortion or sexual favors. The 

law is the same in India, Bangladesh, and Pakistan, and its widespread 

misuse in India and Bangladesh have been well documented in various 

studies since 2001. 

e) The laws pertaining to sex work are invoked against TG sex workers 

regularly15. 

 

All the countries of South Asia started with a regimen of criminalisation of at least 

male-to-male same sex behavior, under the aegis of proscribing “unnatural sex”, 

a euphemism for sodomy. However the quantum of punishment that was 

applicable varied. While technically not applicable to Lesbians, in India and in 

Pakistan, every time the state has been confronted with instances of lesbianism, 

                                                        
14  E.g.  The  first  arrest  of HIV workers  in  Lucknow,  India,  in  2001, where  they  spent 45 days  is  jail 
while 2 organisations, Bharosa and NFI were shut locked down for over a month. 
15 PUCLK report 2003: Human Rights Violations against TG Community in Karnataka. 
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the section 377 has been sought to be invoked, although unsuccessfully. Section 

377 being a cognizable offence that allows the police to arrest without a warrant, 

and also a non-bail able offence that makes bail the discretion of the trial 

magistrate, makes the very use of the law has been a source of harassment. 

 

Moreover the absence of laws and protocols to protect MSM and transgender 

people from discrimination and unethical medical treatment, which has allowed 

for their abusive and inappropriate treatment in the context of mental health16. 

 

The following chart details the specific law that historically criminalised same sex 

behavior in the countries and the prescribed punishment: 

                                                        
16  Narrain  A.,  Chandran  V.  It’s  not  my  job  to  tell  you  it’s  okay  to  be  gay:  Medicalisation  of 
homosexuality:  a  queer  critique,  Alternative  Law  Forum,  available  at 
http://www.altlawforum.org/gender‐and‐sexuality/publications/ medicalizationfinal.rtf/view 

Country Description of legal/religious 
provision 

   Penalty              Status

 

Bangladesh S.377 of Bangladesh Penal Code –
duplication of IPC. 

 

Up to life 
imprisonment 
with a minimum 
of 10 yrs.  

 

Same-sex male:Illegal.

Same-sex female:Not 
illegal. 

India (now 
decriminalized) 

Sec 377 of the Indian Penal Code, 
criminalizes  

'Carnal intercourse against the order 
of nature' 

Up to ten years 
or life and fine  

Same sex male: illegal

Same sex female: Not 
illegal  

Nepal (now 
decriminalized) 

 

Nepal Country Code -1963’ in part 4, 
chapter 16- ‘Sex with animals’, 
unnatural sex is criminalized in 
Nepal. There are 5 sections in this 
chapter: 

No 1: No one may penetrate an 
animal or make an animal penetrate 
him/her or may do or make another 
person to do any kind of unnatural 
sex. 

 

The statute 
imposes 
penalty up to 
life 
imprisonment 
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Table 2. 

 

It is important to note that in theory, the offences under Section 377 are equally 

applicable to heterosexual as well as homosexual anal intercourse. However, 

prosecutions for these offences have been almost exclusively of homosexual 

men. Judicial interpretation has increased the scope of the offence of ‘unnatural 

 

 

No 2: if someone penetrate a cow 
among female animals one may be 
sentenced to two years jail and if not 
the cow then one year jail or 500 
NRs fine. 

No 3: If a woman makes an animal 
penetrate her, she may be 
sentenced to one-year jail or 500 
NRs fine. 

No 4: In this chapter, not mentioned 
in other sections, anyone who does 
or makes someone practice 
unnatural sex may be sentenced to 
one-year jail or 5000 NRs fine. 

No 5: All the cases related to the law 
written in this chapter need to be 
reported with in one year of the act 
taken place. 

.  

Pakistan 

 

Twin prohibition under statute and 
Sharia.  

S.377 of IPC duplicated in S.377 
Penal Code. 

(Both can be invoked) 

S.377 imposes 
minimum of 
two yrs and up 
to life 
imprisonment. 

Sharia 
prescribes up 
to 100 lashes 
or death by 
stoning. 

Same-sex male:Illegal.

Same-sex female: 
Illegality under Sharia. 

Sharia – Prohibition 
for both. 

Sri Lanka S. 365 (S.377 of IPC duplicated)

S.365A of the Penal Code. Mentions 
“any act of gross indecency”. 
Different from IPC though similar 
moral approach.  

Up to 2 yrs 
imprisonment 
under 365A. 
But in case of 
sodomy with 
child, not less 
than 10 yrs and 
up to 20 yrs 
imprisonment. 

Same-sex male:Illegal.

Same-sex female: 
Illegal. 
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act’ to cover many forms of sexual expression between males17, including mutual 

masturbation and oral sex. Thus for all intents and purposes, the section was in 

fact an anti-homosexuality section, for it sought to disproportionately target every 

form of sexual expression between men by criminalizing it. 

 

Another trend that has been observed in Sri Lanka and Pakistan has been the re-

criminalisation of lesbian sex. By re-criminalisation, it is meant that there was no 

criminalisation historically, but it has been introduced within the last 3 decades.  

 

In Sri Lanka this has been done by the introduction of Section 365A of the Penal 

Code (Penal Code of 1883 No 2 (Cap. 19), while undertaking a review process of 

the criminal laws in 1995 (Penal Code (Amendment) Act, No. 22 of 1995). 

 

In Pakistan this has happened as a consequence of the introduction of the 

religious / sharia based “Hudood Ordnance” that criminalised any and every 

form of sexual conduct outside of a legally valid marriage. While the Hudood 

Ordnance has now been amended by the introduction of the Women’s 

Protection Bill, the said amendment has no effect on the provision of 

punishments against ‘Zina’ or adultery as was given in the Hudood Ordnance. 

 

 

                                                        
17  Legal  environments,  human  rights  and  HIV  responses  among men who  have  sex  with men  and 
transgender people in Asia and the Pacific: An agenda for action, (2010, by John Godwin, published by 
APCOM and UNDP)  
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Country analyses 
 
In this chapter we shall see the legal situation of LGBT persons in the countries 

covered by this review and also give brief descriptions of the socio-political and 

cultural situation that leads to the increased vulnerability and discriminations 

faced by LGBT persons. 

 

Of the South Asian countries under review, only Nepal has decriminalized male-

to-male sex between consenting adults. In India, although the Delhi High Court 

effectively decriminalized male-to-male sex in July 2009, the situation remains 

uncertain till the outcome of appeals against the decision preferred before the 

Supreme Court is known. 

 

Across the South Asia, the offences listed in Table 2 and a range of other more 

minor offences have been used to target gay men, MSM, and transgender 

people for harassment, extortion, detention and assault.  

 

Although there is no reported prosecution reported against Lesbians, there are 

ample reports of their harassment by police and/or police collusion and 

indifference when lesbians are subjected to violence. Men have reported being 

detained for the purpose of extorting payments, without any charges being 

brought against them.  

 

Other laws abused against LGBT include those pertaining to vagrancy, begging 

and public nuisance offences, indecent behavior in public, breach of the peace, 

obscenity, soliciting, abetment and conspiracy. 

 

Evidence gathered through social research demonstrates the detrimental 

impacts of brutalizing police practices on mental peace, physical well-being, and 
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health of LGBT people, including pertaining to HIV prevention. Reported cases of 

police abuse of MSM and transgender people have included incidents of sexual 

assault and rape, extortion, blackmail, beatings, imprisonment (including on 

false charges), and harassment in public cruising areas18. 

                                                        
18  See Chaterjee P.  (2006) AIDS  in  India:  police powers  and public  health The Lancet, Volume 367, 
Issue 9513, at 805‐806; Chakrapani V., Newman P.,  Shunmugam M. et al  (2007) Structural violence 
gainst Kothi‐Identified MSM in Chennai, India: A qualitative investigation. AIDS Educ Prev.19(4): 346‐
364; Safren S., Martin C., Menon S., et al. (2006), A survey of MSM HIV prevention outreach workers in 
Chennai, India. AIDS Educ Prev18: p. 323‐332; IGLHRC (2003) Re‐Nepal: http://www.iglhrc.org/cgi‐
bin/iowa/article/takeaction/resourcecenter/584.html;  ibid:  “From  the  Frontlines”  by 
Bondyopadhyay and Khan  
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Notes on the Social, Political and Legal Context on the 

situation of LGBT in Bangladesh: 
The State of Bangladesh was founded on the principle of linguistic nationalism.  

The political system of the country is based on constitutional democracy with a 

multi-party system, but like Pakistan from which it ceded in 1971, it has seen 

frequent interludes of military dictatorships, and usually it has been under the 

aegis of the dictatorships that Islamic religious tenets in political and legal 

frameworks have been rigidified. Human rights record of the country has 

consequently, also witnessed several ups and downs, with allegations of 

persecution of religious and ethnic minorities in the country. However it is argued 

that perhaps due to the history of Bangladesh’s birth as a state founded on a 

common language, the form of Islam embraced by the state has been 

comparatively more tolerant and inclusive19 than the regimes in Afghanistan or 

Pakistan for example, although this more liberal Islamic heritage is under threat 

today with increasing religious radicalization visible in public life.  

 

In this political background of relative tolerance, homosexuality has usually been 

tolerated in society with Bengali literature often depicting same-sex love 

relationships. Afsan Chowdhury in his article “The Shadow Citizens”, published 

in the May 2004 issue of ‘Himal Magazine’ mentions how same-sex relations 

between men in the dorms of Dhaka University is quite common, and how in 

towns and villages, homosexuality is tolerated despite religious sanctions.  

 

The tradition of tolerance for homosexuality is however diluted by the 

omnipresent importance and influence of the family on the lives of LGBT 

individuals. Moreover there is also the obligatory marriage and procreation that is 

                                                        
19 Ref: “Country Report: Bangladesh| Society”, September 1988, Federal Research Division, Library of 
Congress, sourced from: http://memory.loc.gov/frd/cs/profiles/bangladesh.pdf.   
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expected of everyone. The position of LGBT in Bangladesh is rendered even 

more vulnerable by the rise of religious fundamentalism. 

 

Bangladesh is a shame-based society where family honour is given very high 

importance. LGBT people are often thought of as bringing dishonor to the family. 

This is especially so if the person is effeminate male. Violence by both the family 

and by a society that acts as substitute for the family is considered to be a 

legitimate way of regaining lost honor. This means that there is a lot of violence 

perpetrated by family and society on LGBT individuals if their sexuality becomes 

known20. The covert heterosexism and violence of the social structure is 

complemented by the overt violence of the legal structure.  This is very powerfully 

brought out in the documentation by Human Rights Watch titled, 'Ravaging the 

Vulnerable', which documented instances of sexual violence, extortion, arbitrary 

arrests and physical abuse against both kothis and hijras21. 

 

The sodomy offence of the Bangladesh Penal Code is rarely enforced against 

MSM, but there have been incidents of harassment by vigilante groups and 

clerics have issued fatwas against MSM/TGs, bringing in the application of 

Sharia law by extra-constitutional courts.Arrests of MSM have also occurred 

under public order offences of the Code of Criminal Procedure. Prosecutions 

rarely follow arrests22. According to the NGO Bandhu Welfare Society, police 

frequently stop, harass and arrest MSM under suspicious behavior laws. Such 

laws have effectively prevented Bandhu Welfare Society’s staff from handing out 

                                                        
20  Bondyopadhyay,  A.  (2000)  The  Impact  of  legal,  sociocutural,  legislative  and  socio‐economic 
impediments to effective HIV/ 
AIDS interventions with MSM, Lucknow: NFI and Bandhu Social Welfare Society 
21 Human Rights Watch (2003). Bangladesh: ravaging the vulnerable: abuses against persons at high 
risk of HIV infection in 
Bangladesh. New York: Human Rights Watch 
22 Diwas K. (2008). “The state of homosexuality” in Himal Magazine. March 2008 
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condoms in public places23. 

 

Documentation and social research indicate that hijra/kothi sex workers are often 

exploited by clients, mugged, and beaten by hooligans but they never receive 

any police support. They rarely report any incidents to police because of fear of 

further harassments. The law enforcing agents either raped them and/or 

burglarized their earnings. They are often forced to have unprotected sex with 

clients, local influential persons, and police free of charge24. 

 

The Human Rights Watch report found that the police actively interfered with 

outreach work among MSM, including confiscation of condoms. Thishas a direct 

adverse impact on the HIV prevention efforts of organisations like Bandhu Social 

Welfare Society. 

 

There is an emerging LGBT activism in Bangladesh. Some sections of the hijra 

community in Bangladesh are beginning to organize themselves under the title of   

Badhon Hijra Shangho (the United Hijra Organisation). Similarly in the upper to 

middle class circles, groups have started Boys-of-Bangladesh with the intention 

of creating a focused friendship and activist network and hasover seven hundred 

current members today.Bandhu Social Welfare Society organises kothis into 

social groups and advocates for their rights with government health officials and 

at local police stations where they do HIV outreach work. There is also a lesbian 

group that has started in Dhaka, but the pressure to keep themselves secret has 

resulted in a severely restricted ability to undertake any meaningful activism or 

rights based work. 

 
                                                        
23 Hussain D. (2009). Between invisible friends: Himal, South Asian. December 2009 
24 Khan, S, Hussain M, Parveen S., et al (2009) Living on the Extreme Margin: Social Exclusion of the 
Transgender Population (Hijra)  in Bangladesh Journal of Health Population and Nutrition 27(4): pp. 
441‐451 at 446 
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In the 2010, Dr. Avijit Roy, an independent researcher and a science writer 

associated with “Mukto-Mona” published a book namely, Homosexuality – A 

scientific and socio-psychological investigation, he first book in Bangla dealing a 

taboo subject addressing human rights issues and ongoing struggle of gay 

community in Bangladesh.  
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Notes on the Social, Political and Legal Context on the 

situation of LGBT in India: 
Among the countries under review, India has a relatively stable democracy.  

Elections in the last two decades have brought one of two political coalitions to 

power. These two groups are namely the National Democratic Alliance (NDA), 

headed by the right wing nationalist party the BJP, and the United Progressive 

Alliance (UPA), led by the left-of-center nominally secular Indian National 

Congress (INC).  

 

The key difference between the two groups is that the BJP endorses a 

fundamentalist politics with a clear Hindu majoritarian bias. They have a dubious 

human rights record. They were responsible in 1991 for the destruction of a 14th 

century mosque in central India in collusion of the state government, which was 

controlled by the party at the time. This led to communal riots and violence 

across the country with thousands of lives being lost. Again in 2002, when the 

party controlled both the center and the state government in Gujarat sate, they 

organised a pogrom and systematic genocide against the Muslim community of 

the state with more than 3000 lives being lost and millions of rupees worth of 

property belonging to Muslims being destroyed.  

 

It is important to note that the BJP and/or the NDA has been in opposition to any 

change of the sodomy law and have consistently justified their opposition 

(including under oath in an affidavit before the Delhi High Court) on the grounds 

that homosexuality is against Indian culture and values. Organised reprisals and 

pogroms against LGBT activists have also happened under BJP rule, most 

notably in the Lucknow arrests of 2001 where the MSM/HIV NGOs Bharosa Trust 

and NFI were raided and locked down, while their workers were arrested and 
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charged with the conspiracy to spread the sodomy offence under 377 of IPC. A 

faction within the NDA, the Shiv Sena, were responsible for the vandalism 

against cinema halls screening a movie called ‘Fire’ that depicted a lesbian 

relationship, calling it against Indian cultural values. 

 

The UPA, led by the INC by contrast is at least nominally committed to a secular 

politics with no discrimination on the basis of religion. Every spell of UPA rule is 

characterized by the absence of communal violence in the country. They 

however are often bogged down by the imperatives of coalition politics, which 

blemishes their record on LGBT rights. This became most visibly obvious when 

they opposed the challenge to the sodomy law before the Delhi High Court by 

borrowing the same arguments that the BJP had used and amplifying it with 

false and untenable postulates, including false claims on culture, religion, and 

even claiming that legalizing homosexuality would actually increase the 

prevalence of HIV in the country, a claim in direct contrast to the prevalent 

scientific understanding of HIV prevention internationally. This happened in spite 

of the prime minister and the health minister making public statements in support 

of decriminalisation and even attempting to get the various ministries to resolve 

the issue before the court proceedings could take place. 

 

It needs to be mentioned here that their stand exposed theme to severe and 

scathing criticism from the civil society in India, the press, the international 

human rights movement, and finally by the court. This forced a rethinking on the 

issue within the government and they have now decided that they will not 

oppose the challenge to the judgment of the Delhi High Court that is pending 

before the Supreme Court of India. 

 

We therefore find that there is a direct connection between the discrimination, 
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criminalisation and stigmatization of LGBT and the ascendancy of the right wing 

in politics. The right wing continues to target all non-normative sexuality as being 

against Indian culture.  

 

In the above background homosexuality continues to be debated in India pivoted 

around the archaic Sec 377 of the Indian Penal Code, which criminalised 

sodomy and by extension made all same sex relations viewed through the prism 

of illegality.  

 

India has a robust and effective LGBT activist movement, and a largely 

supportive civil society and mass media that supports LGBT rights. Activism by a 

number of groups has succeeded in documenting the history of violence against 

LGBT, either caused due to Section 377 or justified on account of it. Section 377 

has been used directly by the state to target sexuality minorities and sexuality 

minority activism, including in the Lucknow arrests mentioned above. However 

the movement has been effective in countering most of the state sponsored 

attacks on it and were successful in bringing about a challenge to the section 

377 before the Delhi High Court, which is discussed hereafter. 

 

“AIDS Bhedbhav Virodhi Andolan” (ABVA), a human rights group, instituted the 

first Challenge to the Constitutionality of Sec 377 in the Delhi High Court in 1994. 

Their petition argued that the section violated Articles 14-15 (right to protection 

against discrimination), Article 19 (right to freedom of speech and expression), 

and Article 21 (right to life and liberty, which encompasses the right to privacy) of 

the Constitution of India. This petition was filed in the wake of a report by a 

medical team that had visited Tihar Jail in Delhi and reported a high incidence of 

sodomy in the male wards. As there was a risk of HIV infection being transmitted 

to the jail inmates, the team recommended making provisions for condoms in 
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the jail (as recommended by WHO guidelines). The jail authorities refused to do 

so because they felt that it would both encourage male sexual activity in prisons 

(which would amount to encouraging an offence under Section 377and to a tacit 

admission that homosexual behavior exists in prisons.25). Unfortunately, the 

petitioner group ceased to exist and the petition never came up for hearing. 

 

It was only in 2001 that this legal strategy was revived as the Naz Foundation 

(India) Trust, a NGO working with HIV/ AIDS related issues approached the Delhi 

High Court to read down Section 377 so as to remove all consensual sexual 

activities between adults if done in private from the ambit of the provision.26By 

reading down what was meant was that the petition instead of asking for a repeal 

of Sec 377, preferred to ask that the statue be read such that, consensual 

homosexual acts in private be removed from its criminalizing ambit. In the 

absence of any laws against male rape or male child sexual abuse, it was felt 

imprudent to ask for a complete repeal of Section 377.  

 

The Naz petition articulated that Section 377 posed a major impediment to 

carrying out HIV/AIDS related work with the MSM community, as it drives high-

risk behaviors in terms of unprotected oral and anal sex underground and 

beyond the reach of safe sex interventions. It further stated that Section 377 

violates the fundamental right to privacy and equality. In effect, this petition 

asked for all consensual sexual intercourse between adults to be removed from 

                                                        
25Kiran Bedi, the IG (Prisons), maintained that there were no HIV positive prisoners in Tihar Jail and 
that  “[w]whenever  any  such  case  is  brought  to  the  notice  of  the  concerned  authorities,  the 
prisoners are separated.” She further held that homosexual activity  in Tihar was “not a problem” 
(i.e. did not exist) and that “there is no  justification and legality  for the supply of condoms in the 
prison. Supply of condoms will promote homosexuality.” The ABVA’s plea was taken by Bedi as an 
attempt  to  force  ‘western solutions’ on  ‘Tihar Ashram’. A similar position was  taken by Dr.  Janak 
Raj Rai in his writ filed at the same time as the ABVA’s, claiming that the supply of condoms would 
be tantamount to legalising sodomy. India Today, May 11, 1994; The Hindustan Times, September 
13, 1994. 

26 “Indian Gay Suit Seeks to Decriminalize Gay Sex”, 
http://www.sodomylaws.org/world/india/innews04.htm.  
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the criminalizing force of Section 377, provided these sexual acts were done in 

private.  

 

Whereas the premise of the petition was the protection of health of MSM and 

was in consonance with the policies of the National AIDS Control Organisation 

(NACO), the Government of India’s response to the Naz petition shifted the 

terms of debate. The Government’s affidavit in response to the petition brought 

the issue of cultural values into the debate and claimed that “--- deletion of the 

said section can well open flood gates of delinquent behavior and be 

misconstrued as providing unbridled license to the same.”  

 

While refuting the claim that Section 377 violated the right to life, the right to 

equality, or the right to freedom of speech and expression, the government reply 

disingenuously made the case that Section 377 was applied to cases of child 

sexual abuse and rape of women and that it therefore actually fulfilled the 

constitutional mandate to protect women and children. It went on to observe, 

“While the Government cannot police morality, in a civil society criminal law has 

to express and reflect public morality and concerns about harm to the society at 

large.”27 This response essentially buried any hope that Section 377 could be 

read down with Governmental cooperation and exposed the government’s 

virulent homophobia and an unwillingness to provide any space for emerging 

LGBT expression.  

 

This response by the state should be seen as being a part and parcel of the 

Hindu right’s political-ideological compact of exploiting public sentiments for 

political gains be demonizing and stigmatizing difference from the mainstream 

Hindu majority. It therefore actively goes looking for difference to target. While 

                                                        
27 Naz Foundation vs Govt of Delhi and others, 2001. 
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Muslims has traditionally been the target, the claim to right as articulated by the 

LGBT people in challenging Section 377 gave a perfect opportunity to the right 

wing to create another demon to target and victimize for populist political gains. 

The Affidavit was an ideological continuity of this proclivity,construing Section 

377 not from a perspective based on health but rather from concern of 

maintaining the cultural and moral purity of a Hindu nation. The government reply 

noted, “objectively speaking there is no such tolerance to practice of 

homosexuality/lesbianism in the Indian society.”  

 

In other words the government neglected the health premise on which the 

petition was based and deliberately introduced the notion of lesbian and 

homosexual identities in the debate and claimed the same to alien to Indian 

values.  This necessitated civil society and queer activists to actively contest the 

polarizing and violence ridden socio-political context of the government, since a 

successful challenge to Section 377 would first need to confront the logic of the 

Hindu Right. In this context a coalition of civil society groups, including some 

queer groups came together to form the ‘Voices Against 377” which intervened 

in the court and claimed a reading down of 377 not on health grounds but as an 

entitlement under the protection of fundamental rights guaranteed under the 

constitution to every citizen including LGBT citizens. In effect the politics of 

identity, introduced as way of ‘othering’ LGBT to facilitate targeting and 

stigmatizing them, as introduced by the government became the catalyst to 

claim LGBT identity based political rights. 

 

When the NDA/BJP dispensation lost the 2004 election and the UPA/INC came 

to power, it elicited a hope that the polarizing and divisive politics of the past 

would be changed. However this hope was belied when the new government 

filed its response to the Sec 377 affidavit, and merely followed the lead of the 
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BJP government in opposing its repeal. The overt homophobia of the BJP 

government affidavit was replaced by the subtle homophobia of the new 

dispensation. This led to realization that the state and its various institutions have 

internalized a heterosexist bias to an extent where to expect a positive judgment 

from the court might be a serious error of strategy.  What was clearly required 

was to move from a narrow legal demand and build a political struggle that took 

on board the concerns of the LGBT community, of HIV/AIDS activists, and of all 

those committed to safeguarding the pluralistic ethos of the   Indian constitution.  

This led to heightened activist efforts to build a favorable momentum in favor of 

decriminalisation amongst large sections of civil society, to more visible public 

activities by LGBT groups including organizing prides, and specifically targeting 

the media for favorable reportage in favor of decriminalisation and in support of 

LGBT rights. 

 

The strategic use of mediums like the Internet was used to coordinate advocacy 

and campaigning. Arguments based on sheer bigotry had to be countered by 

coherent policy arguments to convince stakeholders that decriminalization was 

necessary. The Lawyers Collective (Lawyers to the Petitioner Naz) organized 

seminars throughout India and discussed the issues with a wide range of 

community stakeholders. It was important to communicate the key messages to 

the broader community, including community leaders and the health and welfare 

sector. Much work was done by a range of NGOs that were supportive of the 

case to sensitize the media to the public health and human rights policy 

arguments. 

 

In 2009, the Delhi High Court pronounced its judgment in the Naz Foundation 

Case, decriminalized sex between consenting adult males in private. The judges 

held that “the criminalisation of homosexuality condemns in perpetuity a sizable 
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section of society and forces them to live their lives in the shadow of harassment, 

exploitation, humiliation, cruel and degrading treatment at the hands of the law 

enforcement machinery”.  

 

Further, in assessing whether application of Section 377 to criminalize 

consensual sex between adults is consistent with the Indian Constitution, the 

judges referred to international law. Regard was had to Article 12 of the Universal 

Declaration of Human Rights which states, “No one shall be subjected to 

arbitrary interference with his privacy, family, home or correspondence nor to 

attacks upon his honor and reputation”, and Article 12 of the International 

Covenant on Economic, Social and Cultural Rights, which requires states “to 

fulfill everyone’s right to the highest attainable standard of health.” The court 

accepted the argument that criminalization is harmful to HIV responses. The 

Court concluded that to stigmatize or to criminalize people on account of their 

sexual orientation is against constitutional morality and principles of 

inclusiveness in the Indian Constitution. In finding that criminalization of male-to-

male sex between adults is in breach of the Article 21 of the Indian Constitution, 

which provides that no person shall be deprived of his life or personal liberty 

except according to procedure established by law. 

 

Further the Court stated: “The sphere of privacy allows persons to develop 

human relations without interference from the outside community or from the 

State. The exercise of autonomy enables an individual to attain fulfillment, grow 

in self-esteem, build relationships of his or her choice and fulfill all legitimate 

goals that he or she may set. In the Indian Constitution, the right to live with 

dignity and the right of privacy both are recognized as dimensions of Article 21. 

Section 377 IPC denies a person’s dignity and criminalises his or her core 

identity solely on account of his or her sexuality and thus violates Article 21 of the 
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Constitution. As it stands, Section 377 IPC denies a gay person a right to full 

personhood, which is implicit in notion of life under Article 21 of the Constitution.” 

 

The judgment held that the sphere of privacy allows persons to develop human 

relations without interference from the outside community or from the State. The 

exercise of autonomy enables an individual to attain fulfillment, grow in self-

esteem, build relationships of his or her choice and fulfill all legitimate goals that 

he or she may set. In the Indian Constitution, the right to live with dignity and the 

right of privacy both are recognised as dimensions of Article 21. Section 377 IPC 

denies a person’s dignity and criminalises his or her core identity solely on 

account of his or her sexuality and thus violates Article 21 of the Constitution. As 

it stands, Section 377 IPC denies a gay person a right to full personhood, which 

is implicit in notion of life under Article 21 of the Constitution. The Court held that 

criminalization of male-to-male sex under Section 377 violated Article 14 (equality 

before the law) and Article 15 (prohibiting discrimination on the grounds of sex). 

 

By virtue of the principle laid down by the Supreme Court that if a High Court 

found any statute to be in violation of the constitution, then the judgment became 

applicable across the whole of India, decriminalisation is effective and in force 

across India. The Supreme Court has admitted several appeals filed by religious 

groups against the Delhi High Court judgment. The government, as already 

mentioned above, has not lodged an appeal. In response to the appeals by the 

religious bodies, several civil society bodies and individuals have also lodged 

appeals in support of the Delhi High Court Judgment. 

 

The Naz Foundation Case provides an example of strategic litigation 

accompanied by a broader campaign to mobilize the community regarding the 

human rights and public health arguments, for creating a case for 
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decriminalization. An alliance of civil society, LGBT groups, and a supportive 

press can affect significant change in attitude to make decriminalisation 

acceptable and possible. 

 

Although decriminalization of homosexuality in Delhi in 2009 was an important 

step forward for HIV prevention and the human rights of LGBT, there is a risk of 

punitive police practices continuing in India if measures are not taken to change 

community attitudes, educate police and implement policies that require 

supportive and ethical policing. Police conduct in enforcing sex work offences 

remains a major issue. In India, the Immoral Traffic (Prevention) Act 1986 

criminalizes soliciting, running a brothel, living on the earnings of sex work, 

procuring a person for sex work and sex work in the vicinity of a public place. 

Male and transgender sex workers in India (many of whom are originally from 

Nepal) have reportedly been targeted for harassment by police and prosecution 

under the Immoral Traffic (Prevention) Act 1986 and state summary offences 

legislation. 

 

TGs in India now enjoy some positive discrimination in their favor and there are 

some executive orders that protect their rights and interests. Since 2005, 

passport applicants have had the option of identifying themselves as male, 

female or ‘others’ on the application form, enabling hijras to identify as ‘others’ 

regardless of whether they have had a sex-change operation. 

 

Some hijras receive certificates from doctors who have performed a sex-change 

operation, stating that the hijra is now a woman. These medical certificates have 

been used by hijras to apply for new passports as ‘female’ or change the sex in 

the previous passport from ‘male’ to ‘female’. A change in sex can be recorded if 

a hijra submits a sworn affidavit and a medical certificate from the hospital where 
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the person has undergone a sex change operation. 

 

The Indian electoral law was changed in 2009 to enable transgender people to 

register as third sex. Apart from the state of Tamil Nadu, application forms for 

other identity cards (e.g. ration card or drivers license) do not yet recognize a 

third gender identity or third sex category. 

 

Progress has occurred in the state of Tamil Nadu in recognizing rights of 

transgender people (aravanis). In 2006, the Government of Tamil Nadu issued 

an Order on Rehabilitation28 of Aravanis29,which states: 

 

i) The Health Department shall undertake a programme of counseling and 

sensitizing.    

ii) Family counseling by teachers, with the help of NGOs sensitized in the 

area, should bemade mandatory so that their families do not disown 

children. 

iii) There is no ban in admitting aravanis in Schools and Colleges. 

Admission in School and Colleges should not be denied based on 

gender identity. If any report is received of denyingadmission of 

aravanis, the authorities concerned should take disciplinary action. 

iv) A detailed survey of aravanis in the state should be done. 

v) Health and Family Welfare is requested to take up a decision regarding 

legalized SexReconstruction surgery in Government Hospitals for 

aravanis who are willing to take upthe surgery after counseling. 

vi) Women Development Corporation should give either through exclusive 
                                                        
28 Social Welfare – Rehabilitation of Aravani’s  (eunuchs) Recommendation Sub‐Committee – Orders 
Issued. G.O. (Ms) No.199, 
21.12.2006  http://www.tn.gov.in/gorders/social/sw_e_199_2006.htm;  and  see:  Sood  N.  (2010) 
Transgender  People’s  Access  to  Sexual  Health  and  Rights:  A  Study  of  Law  and  Policy  in  12  Asian 
Countries. Kuala Lumpur: Asian‐Pacific Resource and Research Centre for Women 
29 Hijras in the Tamil Language are called “Aravanis” 
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Self Help Group or as individuals, special vocational training and skill 

development training. Small and petty loans to be arranged to aravanis 

in Self Help Groups who have undergone skill training. 

vii) Distribution of Identity Cards and ration cards and other problems are to 

be addressed. 

 

At least one Government hospital in Tamil Nadu is now offering sex 

reassignment surgery for free. The Government has issued new ration cards 

identifying aravanis as a third gender. A special state Welfare Board has been 

established for aravanis to promote their equality and security through welfare 

schemes. 

 

Other Indian states are considering replicating the experience from Tamil Nadu 

in establishing a Welfare Board and other protective measures, with UNDP 

collaboration. Some public hospitals in Mumbai and Delhi are offering sex 

reassignment surgery at nominal rates. 

 

Indian courts have begun to respect transgender persons as persons deserving 

of fundamental protections. For example, in Jayalakshmi v The State of Tamil 

Nadu & Others30,the Madras High Court dealt with a case of a transgender man 

who was so harassed by the police that he immolated himself and died. The 

Court held that the State had to pay compensation for the harassment by its 

police force and also directed the institution of disciplinary proceedings against 

the officers. 

 

The Indian Penal Code includes as offence for “emasculation” (Section 320, 

Indian Penal Code, which punishes “grievous hurt”). As a result, some hijras are 

                                                        
30  Jayalakshmi  v  The  State  of  Tamil  Nadu  &  Others,  2007  [4]  MLJ  849, 
http://www.indiankanoon.org/doc/1373799/ 
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denied safe medical facilities for castration31.Section 88 of the Indian Penal Code 

provides an exception for action undertaken in good faith and with consent to 

suffer that harm. While there are no documented cases of doctors being 

prosecuted for sex reassignment surgery, the ambiguity in the law has meant 

that few transgender persons have been able to access safe medical facilities for 

sex reassignment surgery32. 

 

Some hijras have been elected to political positions in India. Shabnam Mausi 

became India’s first hijra Member of a Legislative Assembly (Madhya Pradesh) in 

1999. Kamla Jaan was elected as mayor of Katni town, Madhya Pradesh State. 

Meenabai became the president of the Sehora municipality, Madhya Pradesh. In 

2005, hijra Sonia Ajmeri ran for state assembly to represent eunuchs in Gujarat. 

In November 2000, Asha Devi was elected mayor of Gorakhpur, a post reserved 

for a woman. She was unseated when a court decreed that she was a man, but 

was later restored33. 

 

 

                                                        
31  Gupta A.  (2002) Right  to  sexual  identity–Legal  concerns  of  the  eunuch  community  in  India.  (IAC 
2002): abstract no. TuOrE1158 
32  Narrain  S.  (2009)  crystallising  queer  politics  –  the  Naz  Foundation  Case  and  its  implication  for 
India’s transgender communities. 2 NUJS.L.Rev 455, p.462 
33 The Tale of  the Outcasts, Star Weekend Magazine 8(84) 28 August 2009; Peoples’ Union  for Civil 
Liberties,  Karnataka  (2003)  ;  PUCL‐K  (2003)  Human  Rights  Violations  against  the  Transgender 
Community:  A  study  of  kothi  and  hijra  sex  workers  in  Bangalore,  India  Peoples’  Union  for  Civil 
Liberties, Karnataka (PUCL‐K) 
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Notes on the Social, Political and Legal Context on the 

situation of LGBT in Nepal: 
 

Nepal's modern history has been dominated by the confrontation between the 

monarchy, parliamentary parties and the Maoists. Though the country has for the 

most part been ruled by a hereditary monarchy, the movement for pro-

democracy reforms that began in the late 1980s led to the establishment of 

Constitutional Monarchy with a multi-party system in the country in 1990-91. 

However, internal unrest as a result of Maoist confrontations with the State 

intensified socio-political conflict, resulting in frequent dismissal and change of 

governments. The king finally suspended the constitution in February 2005, citing 

the worsening civil conflict34. In the aftermath of the reinstatement of the 

autocratic monarchy, there were constant allegations of human rights abuses by 

the armed forces and law enforcement agencies, with no possibility of 

international monitoring of human rights practices of the State.  

 

The suicidal move by King Gyanendra when he dismissed the elected 

government and assumed sole executive power precipitated the grand coming 

together of the entire parliamentary opposition as well as the Maoists. It resulted 

in the signing of a Memorandum of Understanding on peace and democracy on 

Nov 22, 2006 between the Seven Party Alliance (SPA) and the Communist Party 

of Nepal (Maoist).  This agreement was followed by wide ranging protests of 

such intensity that the King was finally forced to resign. Later the National 

Parliament that was suspended was revived and it passed a resolution 

abolishing the monarchy and reconstituting Nepal as a republic. Nepal, which 

was earlier a Hindu Kingdom, also became a secular country. Under the 

                                                        
34 “Country Profile: Nepal”, November 2005, Federal Research Division, Library of Congress, sourced 
from: <http://lcweb2.loc.gov/frd/cs/profiles/Nepal.pdf>  
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agreement of the 7 parties, elections were held to a Constituent Assembly that is 

tasked with drafting a new Nepali Constitution. Sunil Babu Pant, who is an openly 

gay person and the President of the Nepali LGBT rights organisation “Blue 

Diamond Society” was elected as a Member of the Constituent Assembly in the 

elections, becoming the first and thus far only openly gay legislator in the South 

Asian region. 

 

While Nepal has advanced on the path to multi party democracy, the pact 

between the parties as given in the 7 party agreement has not helped to bring 

stability to Nepal, and the fact that none of the parties constitute a clear majority 

in the constituent assembly, and the revival of old parochial and feudal rivalries 

between entrenched political players has meant that there has been political 

instability with an intermittent period of almost 7 months when the assembly held 

8 rounds of internal votes and still could not elect a prime minister. This has also 

delayed the vital task of writing the constitution, which is expected to miss its 

deadline for completion. 

 

The Supreme Court of Nepal decriminalized homosexuality in its judgment in the 

Sunil Babu Pant / Blue Diamond Society Case (2007) and passed the full 

judgment in 200835.This case considered a range of issues in relation to equality 

of sexual minorities. The Supreme Court clarified that the existing Article 16 of the 

Criminal Code did not apply to male-to-male sex or sex involving transgender 

people. Article 16 provides for an offence of rape of animals and sodomy in the 

following terms: “No person should have sexual intercourse with four-legged 

animals or perform, or cause to be performed, any other unnatural sexual 

act.”The Court based it’s finding on privacy rights: “The right to privacy is a 

fundamental right of an individual. The issue of sexual activity falls under the 

                                                        
35 Decision of  the  Supreme Court  on  the Rights  of  Lesbian, Gay, Bisexual,  Transsexual  and  Intersex 
(LGBTI) People NJA Law Journal (2008) p.280 http://www.njanepal.org.np/Anex_2.pdf.  
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definition of privacy. No one has the right to question how do two adults perform 

sexual intercourse and whether this intercourse is natural or unnatural. Similar to 

the way in which the right to privacy is secured to two heterosexual individuals in 

sexual intercourse, it is equally secured to the people of third gender who have 

different gender identity and sexual orientation. Therefore, gender identity and 

sexual orientation of homosexuals and third gender cannot be ignored by 

treating the sexual intercourse among them as unnatural.” 

 

The legal and political environment has improved since 2007 as a result of the 

Supreme Court decision and hostility towards MSM and transgender people has 

decreased. Prior to 2007, the NGO Blue Diamond Society states there were 

numerous reports of MSM and transgender people being harassed by police, 

arbitrarily arrested using Nepal’s public nuisance laws, held without a hearing 

and beaten and tortured by prison guards. 

 

It is important to note that like in India, LGBT groups and individuals’ struggle for 

their rights accompanied the case for decriminalisation in Nepal. This was a long 

and arduous campaign. While Nepal has been relatively better of in terms of 

religious sanctions against homosexuality (it is an agrarian, traditional Hindu 

society, with distinct Buddhist influences), social perceptions against 

homosexuality has led to serious discrimination and violence against LGBT 

persons in Nepal. Nepal has a rich history of same sex relationships, depicted in 

folklore, mythologies, and carved in temple walls, pointing towards a history of 

permissiveness and tolerance towards issues of sexuality and sexual expression. 

 

In spite of this supportive history and tradition, modern society in Nepal has 

found it difficult to embrace sexual diversity and has often reacted with violence. 

The armed forces and the police, who took it upon themselves to sanction and 
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discipline any deviations from the heterosexual norm, have perpetrated a large 

part of the violence. There are many well-documented cases of victimization of 

and violence against homosexuals by the police and/or the armed forces. A 

large part of police atrocities have targeted the members of the Blue Diamond 

Society, the only LGBT organization in the country. Police violence particularly 

targeted the cross-dressers in the country. For example in August 2004, 39 

members of the Society were randomly arrested and detained for almost 15 

days, and subjected to inhuman treatment on the basis of their sexual 

orientation. Their detention was completely arbitrary and they were never 

charged with any offence. The arrests led to an international condemnation, with 

Human Rights Watch, the ILGA and the UNAIDS demanding their release. Many 

such incidents of police-induced violence have also been documented36.  

 

The position of lesbians in the country remains more precarious due to the 

existing patriarchal structures, which normatively define the ‘woman’. But 

significantly, in a number of cases, women have ‘come out’, followed by social 

condemnation. This public documentation of lesbianism is rareand there is very 

little documentation of the same in the other countries of the region.  

 

Social and class differences also play a role in the degree of discrimination and 

violence that a LGBT person faces in Nepal. In an interview Sunil Babu Pant 

states “'relative permissibility encountered by the sexuality minorities in urban 

areas, where the internet, private parties, cruising spaces etc. have provided to 

them the possibility of interaction with the community, and of ‘coming out’”37 

 

Nepal is an excellent model for activism and advocacy for LGBT rights, and the 

manner in which it has combined HIV interventions, mobilisation for rights with 

                                                        
36 For details of the cases, refer to the news items at http://www.globalgayz.com/g‐nepal.html 
37 Interview with Richard Ammon, 2006 
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grassroots protests against every instance of violence and discrimination, and in 

the manner it has leveraged both legal options along with social advocacy by 

usurping traditional cultural icons like festivals and queering it, its success in 

joining other civil society movements including for democracy, can provide a 

template for other activists in the region working for LGBT rights.  

 

With the judgment of the Supreme Court, there is an obligation on the 

government of Nepal to provide TGs with national identity documents mentioning 

therein their 3rd gender status, there is an obligation to constitute a committee to 

look into the issue of same-sex marriage, and there is a imperative to ensue that 

positive protections for LGBT are included in the language of the new 

constitution being drafted. Under the leadership of Sunil Babu Pant, the said 

committees have been formed and their recommendations are awaited. It is 

expected that the constitution will include positive and rights enhancing 

language for LGBT and that Nepal will be the first country in the region to allow 

gay marriages.  

 

The government has also been making allocation in the national budget for 

LGBT welfare measures. While the amount of allocation may be small enough to 

be called symbolic, it is being increased in every budget and its import is not far 

to seek. It makes Nepal the only country in the region to officially acknowledge 

the rights of LGBT persons, and speak of their welfare as a state obligation.  
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Notes on the Social, Political and Legal Context on the 
situation of LGBT in Pakistan: 
 
Since its inception, Pakistan has always oscillated between a democratic 

constitutional political structure with inherited secular laws from the British, and 

its foundational tenet as a theocratic Islamic state, and it is these opposing 

trends of secular jurisprudence and religious jurisprudence that has also formed 

the core of its legal framework.  

 

The political system in Pakistan has also confronted this inner contradiction, 

where periods of democratic governments have been interspersed military 

dictatorships. One can argue that the political system in effect, has consequently 

been characterized by instability, and thereby prevented the emergence of a 

culture and tradition of participation, accountability, and respect for human 

rights.  

 

The immense importance given to radicalized elements by the political elite of 

Pakistan has meant that they have exerted disproportional influence on the polity 

and state-policy frameworks, quiet not in keeping with the popular mandate that 

they have been able to garner at times of national elections. The vibrant civil 

society that is visible in Pakistan has largely been confined to urban areas and 

has mostly been active in opposing military rulers and in claiming democracy. 

But when it came to issues of human rights, especially pertaining to the rights of 

religious minorities, of women, and of sexual minorities, they have never acted 

cohesively and have often deferred to the dictates of the radicalized religious 

fringe and their fundamentalist agendas. 

 

This situation has been further compounded by the colonial legacy that the 

country inherited from centuries of British rule, a fact apparent when examining 
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the structures, institutions and norms of socio-political life. The constant 

oscillation between democracy and dictatorship, theocracy and liberalism, has 

manifested itself in legal terms through the dialectic between faith based law and 

secular law. This dialectic is best exemplified by the fact that Pakistan has by the 

1973 Constitution a guarantee of fundamental rights. However of equal 

importance are the Sharia Courts which were set up by Military Dictator General 

Zia Ul Haq, which have set up a parallel Islamic mode of Constitutional and legal 

governance38. It is particularly the Islamization policy introduced by the eleven-

year rule of General Zia Ul Haq, which set Pakistan onto a dual track of 

governance with both Islamic Law as well as secular law39 being of import in the 

governance of Pakistan. This has effectively led to radicalization that is 

threatening the very fabric of the democratic order in Pakistan today40. Zia Ul 

Haq also promulgated the “Hudood Ordnance” dealing with sexual offenses 

criminalizing with the death penalty all sexual acts outside of a valid and legal 

marriage.  

 

What should however serve as a note of caution even in the discussion on the 

harshness of faith based laws to perceived transgressions from the path of 

Islam, is an understanding the nature of Islamic faith in Pakistan. It is a fact that 

till today, religious parties have not succeeded in capturing state power in 

Pakistan. The reason for this, according to some commentators, is the fact that 

                                                        
38Jeffery A Redding, Constitutionalizing Islam: Theory and Pakistan,44 Va. J. Int'l L. 759 
39It  is  clear  that  we  have  not  seen  the  end  of  this  dialectic.  Military  Dictator  Perez  Musharaff  ,  in  
contrast  to  his  military  predecessor  and  due  to  force  of  circumstances  post  9/11  committed  to  a 
policy  of  'enlightened  moderation'.    As  General  Musharaff  noted,  "The  Hudood  Ordinance  was 
authored  by  one  man  and  it  can  be  changed.  However,  it  should  not  be  abused," 
http://www.hindu.com/2006/07/03/stories/2006070304171400.htm.  He  also  pushed  through  the 
“Women’s Protection Bill” that brought rape out of the purview of the sharia court and into the realm 
of secular courts, to be tried under the Penal Code. 
40 This conflict has recently taken on ominous dimensions with the issue of ‘Blasphemy Laws’ which 
have been used to target religious minorities and which is punishable by death. His own bodyguard 
assassinated the Governor of Punjab Province because he supported a change of the law and sough to 
limit its misuse. The outcry of public support for the assassin has forced the government to backtrack 
from a proposed amendment to the blasphemy laws, and defer to the radicalized Islamic voices. 
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the Sunni faith in Pakistan has followers from two schools. The Deobandi School 

which accounts for 15 % of Sunnis, and is committed to a literal and austere 

interpretation of Islam.41 

 

The majority of Sunnis in Pakistan are followers of the Barelvi School, whose 

followers feel that 'there was no contradiction between practicing Islam and 

drawing on the sub-continents ancient religious and cultural practices’. The 

Barelvis regularly offer prayers to holy men or pirs, both dead and alive. To this 

day, many Pakistanis believe that pirs and their direct descendants have 

supernatural powers and, each year, millions visit shrines to the pirs so that they 

can participate in ceremonies replete with lavish supplies of cannabis and music. 

The Deobandis shun such practices as pagan, ungodly distractions,'42 

 

However as Jones notes, 'the situation is complicated by the fact that in many 

parts of the country, a Deobandi style interpretation of Islam is used as an 

excuse to justify regressive cultural practices. Separating Deobandi orthodoxy 

from traditional practice is not easy not least because to some extent, the two 

feed of each other. It is nonetheless important to remember that more Pakistanis 

are loyal to the Barelvi tradition. That fact has an important bearing on the nature 

of the Pakistani state.'43 Jones concludes that ' ever since Pakistan was created, 

the Barelvis have been the Islamic radical’s most effective obstacle.'44 

 

There is no ambiguity in the way the Pakistani state treats homosexuality. Apart 

from the continuing colonial legacy of Sec 377, the Sharia Code clearly 

criminalizes both sex between men and sex between women, by criminalizing 
                                                        
41It is the followers (Talib) of the Deobandi School who came to power as the fundamentalist Taliban 
in  Afghanistan.  Refer:  Tinderbok,  the  past,  present,  and  future  of  Pakistan,  by  MJ  Akbar,  Harper 
Collins, New Delhi 2011 
42Owen Bennett Jones, Pakistan Eye of the Storm, Penguin Books, Delhi, 2002. p10.  
43Ibid.  
44Ibid.  
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‘Zina’ or any form of sexual intercourse outside of the bond and bound of a 

legally valid marriage. The prescribed punishment is death, often by stoning. 

This makes Pakistan the only country in the region to prescribe the death penalty 

for both lesbian and gay sex.  

 

Further the position taken by the Pakistani state with respect to issues of sexual 

orientation and gender identity became clear in no uncertain terms, during the 

debates around the Brazil Resolution on sexual orientation before the Human 

Rights Council in 2004-2005. It was Pakistan that issued a letter on behalf of the 

Organization of Islamic Conference (OIC), which stated that, the resolution, 

‘directly contradicts the tenets of Islam and other religions’ and that ‘its adoption 

would be considered as a direct insult to the 1.2 billion Muslims around the 

world’45. 

 

During the debate on the Brazil Resolution, in a communication from the 

Pakistani Embassy in The Hague, it was stated, “In Pakistan homosexuality 

and/or sexual contacts among women and men are treated as immoral acts. 

There is no legal protection against discrimination of homosexual women and 

men in Pakistan. The homosexual individual is not accepted as a decent 

individual. The recorded cases are very few. This fact by itself shows that the 

offense of this nature is not frequent”46. 

 

It is clear that Pakistan sees its role as a key defender of the Islamic faith 

globally, and therefore sees a connection with the need to continually stigmatize 

homosexuality. Its national vision is to construct itself as a pure Islamic nation 

where homosexual acts either do not occur, or if by chance they do occur, are 

not tolerated. It sees its national project as being analogous to its identity as an 

                                                        
45 Ref citation # 2 above, Narrain and Dutta.. 
46 sourced from: <http://www.ilga.info/Information/Legal_survey/Asia_Pacific/pakistan.htm> 
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Islamic state, which needs to be continually refurbished by overt acts of 

reiterating faith, often by proscribing and punishing those acts (like 

homosexuality or blasphemy) that seem to go against the tenets of Islam. As the 

former military ruler of Pakistan, Zia Ul Haq noted, “Pakistan is like Israel, a 

theological state. Take out Judaism from Israel and it will collapse like a house of 

cards. Take Islam out of Pakistan and make it a secular state, it would collapse. 

For the past four years we have been trying to bring Islamic values to the 

country”47. 

 

There is also the application of Islamic Sharia laws by extra constitutional tribal 

courts, often in contravention of international human rights standards. Such 

courts have reportedly targeted same sex sexual activities with lashings and 

whippings in public. The Word Organisation Against Torture (OMCT) protested in 

1997 the public whipping of a 14 year old for indulging in same sex sexual 

activity with an adult in lieu of payment48. 

 

While for ideological reasons the Pakistani state may choose to constantly 

stigmatize and vilify homosexuality, it’s important to understand the nature and 

expression of homosexuality in Pakistan. As the limited documentation on 

homosexuality in Pakistan indicates, there exists an active sub-culture of 

homosexual life in Pakistan. There are cruising sites, internet parlours, private 

parties and other spaces where homosexuals meet each other49.  Whatever the 

extent of legal prohibition, what is clear is that same sex activity continues to 

                                                        
47Tariq Ali, Can Pakistan survive?, Penguin, Harmondsworth, 1983, p.133.  
48  Berti,  Stefano  (PDF).  Rights  of  the  Child  in  Pakistan. World  Organization  Against  Torture.  p. 14. 
Retrieved 2008‐05‐05; Urgent Appeal, OMCT, PAK 300597, (1997‐05‐30) 
49http://www.globalgayz.com/pak‐news05‐06.html 
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exist in society, with society often looking the other way if it is done discreetly 

without attracting attention50. 

 

While men are now opening up to sexualities, albeit clandestinely, lesbianism 

has lesser exposure in the country and one hears almost rarely of events that 

matter to women indulging in homosexual relationships. One such court case, 

decided in 2008, displayed the same disapproving attitude towards a lesbian 

relationship, as it would have towards two men involved in same-sex sexual 

activity51. 

 

There is little published research data on homosexuality in Pakistan. Transgender 

behavior has been subjected to some research52. Anecdotal information 

describes fear, secrecy, isolation, suicides, forced marriage and community 

pressure to conform to heterosexual norms53.Being an Islamic republic, religion 

has a strong influence on law and law enforcement and sex outside of marriage 

of any kind is forbidden. Overt homosexual behavior is legally and socially 

censured and can lead to social stigmatization, discrimination, ostracism from 

family and friends, and prosecution.Clandestine sex between men may be 

tolerated if it is in private and does not interfere with family life. Homosexuals in 

Pakistan walk a fine line between harsh legal and cultural prohibition54 and a form 

of unspoken social acceptance. “Islamic tradition frowns on but acknowledges 

male-male sex and this plays a role in permitting clandestine sex so long as it is 

not allowed to interfere with family life, which is of paramount importance. 
                                                        
50 Walsh, Declan  (2006‐03‐14).  "Pakistani  society  looks  other way  as  gay men party".  London: The 
Guardian Newspaper. Retrieved 2008‐05‐05. 
51 (2007‐05‐24) "Pakistan judge tells lesbian couple they broke the law". Pravda; (2007‐05‐23). "Pak 
lesbian couple look at Musharraf for help". Times of India. 
52 83 Rehan N., Chaudhary I., Shah S., Socio‐sexual Behaviour of Hijras of Lahore Journal of Pakistan 
Medical Association Vol. 59, No. 6, June 2009 380‐384 
53 International Gay and Lesbian Human Rights Commission (2008), Human Rights and Transgender 
People in Pakistan. IGLHRC. 
54 Rajabali Aet. al. (2008) HIV and homosexuality in Pakistan The Lancet Infectious Diseases 8(8), pp. 
511–515, August 2008 
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Cultural and religious tradition keeps such relationships largely hidden in 

Pakistan. There is no gay life in the Western sense of the word, and any sexual 

relationships between men have to be concealed and managed behind the 

context of marriage to a woman55. The consequence of keeping ones desire 

secret and hiding it from society is that it creates a sense of low self-esteem. As 

the founder of Pakistan Gays, an Internet resource site states, “you always fear 

that if the people around you knew about your sexuality, what bad feelings they 

would have about you. We think that we are born this way, but still we feel we are 

doing wrong.56” 

 

On the other hand there have been personal narratives of acceptance and in 

fact, greater accommodation by friends and families in Pakistan when compared 

to the western societies57. In fact, the overall effect of the socio-legal sanctions 

seems to be that “what you can't do in Pakistan is to say loudly that you are gay 

and you think that it is ok to be a gay. You can't talk about religion and 

homosexuality”58. Urban areas offer many options to gay men to explore their 

sexuality, however it is also a fact that the pressure of leading a double life takes 

a toll in emotional and psychological health59 in most cases and there is even 

some reported discrimination in workplaces, especially if the person is visibly 

effeminate.  

 

Apart from the gay population there are a significant number of other groups 

who fall under the rubric of men who have sex with men. While documentation 

                                                        
55Referred  from the  famous Boston Globe report of Miranda Kennedy,  “Open Secrets”,  July 11,2004, 
Boston  Globe,  sourced 
from:<http://www.boston.com/news/globe/ideas/articles/2004/07/11/open_secrets/> 
56 Ibid.  
57  Gay  Pakistan:  ‘Less  Inhibited’  than  the  West”,  June  2  2005,  BBC  News,  cited  in 
www.globalgayz.com/pak‐news05.html:  
58 Danial Cave, “Gay Life in Pakistan”, Ibid.  
59 Khan, Badruddin (August 1997). Sex Longing & Not Belonging : A Gay Muslim's Quest  for Love & 
Meaning. Floating Lotus USA. ISBN 0‐94277‐716‐6 
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and data is still scarce on the extent of male-to-male sexual activity, the limited 

evidence, often collected as part of HIV prevention work, suggests that such 

activity does occur in significant numbers throughout the country with high 

occurrence rates in all male settings like boys' hostels/residential madrassas60 

and jails, and amongst certain professions like long distance truck drivers.  

 

Finally, some good news! In spite of the severe proscriptions on homosexuality 

imposed by the state, Pakistan has been very progressive in terms of the rights 

of TGs, especially transvestites and transsexuals. There is a small but highly 

mobile population of transvestites, transsexuals and eunuchs known variously as 

the hijras, khusras, or zenanas, who are known to engage in unsafe sexual 

practices. Many sell sex61 and have multiple sexual partners62. Some MSM and 

TGs ply the sex trade as masseurs or ‘malishias’.  

 

The presence of hijras in society is usually tolerated and they are often invited to 

offer blessings in happy occasions like a wedding or at the birth of a child. 

Pakistani culture believes hijras are direct cultural descendants of the court 

eunuchs of the Mughal era. Hijras are thought to be born with genital dysphoria, 

and to have the power to curse unless treated with respect and satisfied with 

gifts and offerings. The hijra communities live a very secretive life, which creates 

an air of mysteriousness around them. In 2004 it was reported that Lahore alone 

had 10,000 active transvestites63. 

 

People have started accepting acts of sex reassignment surgery to change their 

sex as a norm either compelled by gender identity disorder or just for the sake of 

it. A 2008 ruling at Pakistan's Lahore High Court issued permissions to Naureen, 
                                                        
60 Islamic Schools, which are usually gender segregated and often residential. 
61 "Out‐on‐their‐luck teens turn to prostitution". The Daily Times (Pakistan) 
62  http://www.youandaids.org/Asia%20Pacific%20at%20a%20Glance/Pakistan/index.asp 
63 ref caption # 74 above; “Out on their luck..” 
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28, to have a sex change operation, although the decision was applicable only 

towards people suffering from gender identity disorder. 

 

On 14 July 2009, Chief Justice Iftikhar Muhammad Chaudhry, Justice 

Muhammad Sair Ali and Justice Jawwad S Khawaja of the Supreme Court in 

Islamabad ordered that trans people should receive equal protection and 

support from the government and police64. 

 

On 23 December 2009, Pakistan's Supreme Court ordered authorities to allow 

transvestites and eunuchs to identify themselves as a distinct gender, give them 

national identity cards showing their distinct gender and to take steps to ensure 

that they were not harassed and to ensure their inheritance rights, as part of a 

move to ensure their rights65.The case was filed after police arrested several 

transgender people. The plaintiff was the chair of the Moorat Foundation of 

Pakistan, an NGO working to improve the welfare of eunuchs. She claimed that 

transgender people are routinely denied opportunities to education and are 

trained to beg, dance or are forced into sex work.  

 

The Supreme Court ordered that transgender people, being equal citizens of 

Pakistan, should benefit from the federal and provincial governments’ financial 

support schemes. The Court held that transgender people enjoy the protections 

guaranteed under Article 4 (rights of individuals to be dealt with in accordance of 

law) and Article 9 (security of person) of the Constitution of Pakistan. The ruling 

of the Supreme Court: 

a) Allowed transgender people to receive financial support through relief 

organizations;.  

b) Requires the Government conduct a survey of transgender people;  

                                                        
64 PinkNews.co.uk: Pakistan court orders equal benefits for trans people 16 JUL 09 
65 Reuters UK: Pakistan's transvestites to get distinct gender 23 DEC 09 
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c) Directed Pakistan’s Interior Ministry to ensure that police officers provide 

protection to transgender people from crime;  

d) Directed the government National Database and Registration Authority to 

add a third gender column on national identity cards for transgender 

people;  

e) Directed authorities to register transgender people in electoral rolls;  

f) Requires that a mechanism be established to protect transgender people 

from police harassment and to assist them with inheritance rights. 

 

In spite of the growing social visibility and presence of sexuality minorities in the 

country, the fear of S.377, PPC looms large. Though the law is not enforced in 

the country, but like the other South Asian countries with similar provisions, it is 

used as a repressive tool by the police, particularly to harass, extract bribes and 

often demand sexual favors66.  

 

The National AIDS Control Policy of Pakistan has acknowledged MSM as a high-

risk population. They are however seen only through the kens of public health, 

and organisations working with them are expected to keep a low profile and 

keep under the radar.  

 

The ambivalence of the state towards homosexuality silences all discussion on 

issues concerning MSM, including about their rights and the harassment and 

discrimination they face. The interventions are also often seen to be very top-

down and non-participatory in approach. Targeted condom-promotion finds 

                                                        
66 Referred from Chapter on Pakistan by Stephen O Murray and Badruddin Khan in “Sociolegal Control 
of Homosexuality”, cited in Miranda Kennedy, Open Secrets; 
http://www.boston.com/news/globe/ideas/articles/2004/07/11/open_secrets/ 
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mention, although the context in which the condoms are to be used are not 

raised.'67 

 

There is a nascent activism emerging in Pakistan in support of LGBT rights, and 

there now exists an LGBT “Organisation for the protection and promotion of 

rights of sexual minorities in Pakistan”, although they are still very few but 

courageous activists, and in the milieu of religious oppression they have to keep 

a very low profile.  However most activist efforts begin small and grow big. This 

has been validated in India, Bangladesh, Nepal, and Sri Lanka. This is a case for 

hope. 

 

                                                        
67http://www.youandaids.org/Asia%20Pacific%20at%20a%20Glance/Pakistan/index.asp 
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Notes on the Social, Political and Legal Context on the 
situation of LGBT in Sri Lanka: 
 

Sri Lanka is a constitutional democracy, which had been ravaged by the long 

ethnic civil war between the Government (largely representative of the Sinhalese 

majority), and the (Liberation of Tamil Tigers Eelam) LTTE for over twenty years. 

The roots of the conflict lay in the Sinhala majoritarian policies pursued by the 

state, which led to intense dissatisfaction and the formation of the LTTE. The 

conflict has been accompanied by numerous civilian deaths, political 

assassinations and acts of brutality by both parties68. The war ended recently 

with the complete rout of the rebel LTTE and a complete victory by the 

government forces.  

 

Any attempt to understand how sexual orientation and gender identity are treated 

in Sri Lankan society will have to factor in the very diverse political authorities that 

earlier controlled both parts of Sri Lanka. The war ensured that both parts of Sri 

Lanka became heavily militarized society. Militarized societies by their very 

nature shrink the space for the articulation of other social concerns and issues. 

As Sri Lankan gay rights activist, Sherman De Rose noted, the bloody insurgency 

campaign in the country may make it hard to focus the attention of the two major 

parties on gay issues: "We don’t expect either party to endorse our cause, and 

we are only looking to open a dialogue."69 

 

The struggle in Sri Lanka was initially focused around Sec 365 of the Sri Lankan 

Penal Code. The provision was analogous to Sec 377 of the IPC.  The movement 

for sexuality minorities in the country was out and visible enough to begin 
                                                        
68See  Rajan  Hoole,  Sri  Lanka:  The  arrogance  of  power,  University  Teachers  for  Human  Rights, 
Colombo, 2001  
69http://www.sodomylaws.org/world/sri_lanka/slnews008.htm 
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advocacy to repeal the anti-sodomy law. It was spearheaded by organizations 

like the Companions on a Journey and Women’s Support Group. These LGBT 

Organisations had vociferously demanded the repeal of s.365 of the Penal Code, 

and though the government provided such assurances70, it failed to affect any 

reform71. The excuse given by the government has been that the law has never 

been used at all, thereby making the need for reform superfluous. However, the 

enormous negative impact72 of such un-enforced laws is clearly bought out by 

Sherman De Rose, who says, “Article 365 (of the penal code) attaches a stigma 

to those who are gay. It leads to a lot of abuses of gay people in our 

community”. He further questions, “What we say is why keep in statute books 

something that you are not going to use?73” 

 

The advocacy by these groups had wholly unintended consequences as during 

the process of criminal law reform instead of dropping Sec 365, a new provision 

Sec 365 A was introduced. What is unique about the Sri Lankan legislation is that 

it was introduced in 1995 and was actually seen by gay rights activists as an 

opportunity to decriminalize same sex relationships. But what happened through 

the amendment was that the criminalizing ambit of the provision became wider 
                                                        
70 “Morality laws in Sri Lanka are to be reviewed by a special government committee. A government 
statement did not mention homosexuality,  but  said  it wanted  to  establish what was described  as  a 
firm policy  on  the  portrayal  of  sex,  violence  and  the  abuse  of  alcohol”.  From BBC Online Report,  9 
September 1998, sourced from: <http://www.sodomylaws.org/world/sri_lanka/slnews011.htm> 
71 Activist groups like the Companions have long demanded the repeal of the archaic British‐imposed 
sodomy  law  in  the  statute.  Various  strategies  for  the  same  have  been  employed,  from  individual 
lobbying to engaging the government in dialogues regarding reforms in the laws governing sexuality 
in the country. According to Sherman De Rose, the founder of Companions, the community also awaits 
positive  developments  in  India  with  similar  morality  law,  and  a  more  visible  sexuality  minorities’ 
movement.  He  states,  “What  happens  in  India  can  have  an  impact  on  us. We  could  use  the  Indian 
example to strengthen our case. There is similar action in Bangladesh and Pakistan”. “Sri Lanka’s Gays 
Join  South  Asian  Fight  for  Rights”,  9  July  2004,  sourced  from: 
<http://www.sodomylaws.org/world/sri_lanka/slnews011.htm>  
72 Further, according to De Rose, police harassments, blackmails and like employment discrimination 
are  some  of  the most  common  hardships  faced  by  the  sexuality minorities  in  Sri  Lanka.  “Different 
Views  and  Experiences  on  Covering  Homosexuality  in  Sri  Lanka”,  sourced  from: 
<http://www.fo.hik.se/Sidor/FojoInter_CourseWebsites/wij98/wijp98/taboos/page5.html> 
73  Sri  Lanka’s  Gays  Join  South  Asian  Fight  for  Rights”,  9  July  2004,  sourced  from: 
<http://www.sodomylaws.org/world/sri_lanka/slnews011.htm>  
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by using the term 'gross indecency’ instead of 'carnal intercourse against the 

order of nature' and also explicitly including women within the framework of the 

law.  

 

Sri Lankan activists have had an unhappy engagement with the law. In another 

incident, when a complaint was filed by activist Dr De Rose against a letter 

published by a local newspaper asking ‘"to let loose convicted rapists" among 

lesbians at a planned conference, the Sri Lankan Press Oversight Council replied 

by not only justifying the letter but noting that “Lesbianism was an ‘act of 

sadism’, and was an offence under the country’s penal code”74. Moreover it went 

on to fine Dr De Rose for filing the complaint.75 

 

In spite of these run ins with the law, what is clear is that Sri Lanka has an activist 

culture that is constantly seeking to push the boundaries. It counts among those 

South Asian countries like Nepal and India in which activism is actively seeking 

to change the status quo.  

 

However the everyday lives of Sri Lankan sexuality minorities remains difficult. 

The dilemmas faced by sexuality minorities, particularly in smaller towns are 

exemplified by the confusion and loneliness of having to keep one’s identity 

hidden and engage only in furtive sexual activities with the constant fear of police 

harassment at every step. There is a great degree of internalized homophobia 

and trauma due to this existence. Like the rest of South Asia, marriage and family 

are extremely important in Sri Lanka, and children are expected to conform to the 

                                                        
74  “Sri  Lanka’s  Press  Council  Attacks  Lesbianism”,  BBC  Online,  2  June  2000,  sourced  from: 
<http://www.sodomylaws.org/world/sri_lanka/slnews011.htm 
75http://www.sodomylaws.org/world/sri_lanka/slnews006.htm 
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family’s wishes and dictates in these matters. They get married and have kids to 

fit in into the mainstream, while having sexual encounters on the sly76.  

 

What emerges is the lack of available ‘choice’, at least in the lives of 

homosexuals belonging to smaller towns or rural areas of the country. However, 

the social position of male homosexuals in urban areas, and among the elite 

appears to be more accepted and the society takes a liberal view of same-sex 

relations77.  

 

Again, as in the other South Asian societies, lesbians are subjected to harsher 

and more rigid social norms, where marriage with a man becomes the only way 

of life78.  

 

However, a significant aspect of lesbian oppression in the country is that unlike 

in the other countries of the region where same-sex relations between women 

are not proscribed by law, in Sri Lanka, after the 1995 amendment which 

followed the decision of the Sri Lankan Press Council, there has been an 

extension of the legal prohibition against same-sex relation even among women 

in 2000.  

 

In spite of the various complexities encountered by the LGBT in the country, and 

the repression perpetrated as a direct result of a post colonial legal provision, the 

movement for rights of sexuality minorities is vibrant and has been quite visible 

                                                        
76 Interview with Jay in Richard Ammon, “Being Fearful and Boldly Gay in Sri Lanka”,  January 1999, 
sourced from: <http://www.globalgayz.com/g‐srilanka.html> 
77 For details refer to Ibid. 
78 According to De Rose, “The number of women will always remain low ... because Sri Lankan women 
are many times more unlikely than men to admit their homosexuality. It may be because women are 
governed  more  by  traditional  and  cultural  expectations”.  He  further  states,  “Often  Sri  Lankan 
homosexuals  have  committed  suicide  because  they  had  no  support  from  their  families,  from  their 
community  and  from  the  state”.  “Legal  Survey:  Sri  Lanka”,  sourced  from: 
<http://www.ilga.info/Information/Legal_survey/Asia_Pacific/sri_lanka.htm> 
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even in the international arena. Thus for example in a document titled the 

Declaration of Human Rights on Behalf of Sri Lanka’s LGBTIQ, the sexuality 

minority community in Sri Lanka reaffirmed “Although often hidden due to social 

and judicial pressures, Lesbians, Gay men, Bisexuals, Transgenders, Intersex 

and Questioning persons are all around us. They are schoolteachers, doctors, 

nurses, lawyers, politicians, mothers, fathers, next-door neighbors, boutique 

owners, businessmen and businesswomen, clergy; the list is endless. And they 

all have a right to live as persons with dignity, devoid of fear and 

stigmatization”79. 

 

The Sri Lankan government has also acknowledged the existence of the need to 

work with highly vulnerable groups like MSM in its policy statement. However as 

for the NGOs, work of both local and international organizations in the area of 

HIV/AIDS prevention in Sri Lanka has been limited, unlike that of other 

neighboring countries, such as India, Bangladesh, and Nepal. The NGO work 

remains largely uncoordinated, mostly focused on LGBT rights, and its program 

coverage of high-risk sub-populations with HIV prevention education services is 

estimated to be less than 10 percent80. 

 

A national consultation on MSM and HIV was organised by Companion’s on a 

Journey (COJ) in November 2009 in Candy, where due to the end of the conflict, 

for the first time was attended by MSM from the north and the east. Some of the 

findings of the 2009 COJ organised national consultation on MSM, HIV and 

Sexual Health included: 

• Violence against MSM is incurred by the police and security forces, 

particularly focused on feminized MSM. 

                                                        
79 “Equal Ground”, sourced from: <http://www.equal‐ground.org/resources/dropbox/Human_Right‐
HR.pdf> 
80 http://www.youandaids.org/Asia%20Pacific%20at%20a%20Glance/SriLanka/index.asp 
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• Significant levels of sexual abuse, violence and rape of MSM occur.  

• Many MSM face blackmail and threats.  

• Many MSM have feelings of insecurity, loneliness, fear, isolation, low self-

esteem and shame brought on by social attitudes producing stigma, 

discrimination and social exclusion.  

• Because of these factors, combined with stigma and discrimination by 

service providers, many MSM have low health-seeking behaviors, including 

low condom usage, significant rates of STIs, high risks of HIV infection, and 

lack of knowledge on sexual health. 

 

There have been incidents of violence against MSM by the police and security 

forces. The LTTE, which controlled the North and East during the 20year long 

civil war, had a policy of executing TGs and other gay men if they could be 

identified81. There are some reports of such executions although they could not 

be verified.  

 

The Vagrants Ordinance of 1842 has reportedly been used to harass MSM and 

male sex workers.Transgender people have had their movements restricted in 

public spaces, and there have been instances of prolonged blackmail.  

 

Outreach workers distributing condoms were arrested and harassed by police in 

December 2005. More recently, outreach workers have adjusted approaches, 

with police being cooperative where condom distribution is not overt to the 

broader community. 

 

Sri Lanka hosts an annual Pride event Organised by the LGBT group, Equal 

Ground. 

                                                        
81 Interview with Kumaran, a MSM attending the COJ national consultation on MSM from the Eastern 
region of Sri Lanka. Interviewed by Aditya Bondyopadhyay. Data unpublished. 
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Conclusion and Recommendations 
 
It is now clear that there are many complexities in the situation of LGBT people in 

the countries covered by this review. There are similarities and there are 

differences that make the formulation of joint regional strategies for advocacy a 

challenging affair. However the similarities can be leveraged for this purpose. 

 

The main similarities consist of the following: 

a) A shared legacy of laws inherited from the British. 

b) A shared Common Law culture that allows for judicial review (except in 

Nepal). 

c) Other laws in support of citizens rights that can be used to protect the 

interest of LGBT persons. 

d) A supportive legal services community that can be sensitised to LGBT 

issues and utilized to address and intervene in crisis situations. 

e) Common cultural trends in terms of the importance of the family. 

f) Common emphasis given on marriage and procreation. 

g) Common levels of social homophobia. 

h) A deep-seated influence of religion in matters of public policy. 

 

It is by addressing the above commonalities that we can arrive at joint advocacy 

strategies. At the same time, while this review satisfies the need to understand 

the legal position of LGBT persons, there is also a pending need to understand 

the prevalent situation of LGBT in terms of violations of their rights. So a similar 

study that undertakes to explore in details the violation of the rights of LGBT 

persons, the discrimination they face, the violence that they are subjected to, 

and the stigma that impedes their normal life situation, should be undertaken. 
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Based on the above the following recommendations can be made: 

a) Study that undertakes to explore in details the violation of the rights of LGBT 

persons, and discrimination, stigma and violence faced by them. 

b) Develop a toolkit to train and sensitise lawyers to LGBT concerns and 

organise workshops on such trainings. 

c) Explore strategies to utilize the experience of India and Nepal to bring about 

legal challenge to LGBT oppressive laws in those jurisdictions where it is 

possible to do so. 

d) Formulate and implement advocacy strategies to address the family of LGBT 

persons. 

e) Develop a toolkit for training trainers to address the issue of marriage 

pressure faced by LGBT, and organise workshops for such trainings. 

f) Develop strategies to address religious leaders on issues of LGBT. 
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